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I. Introduction 

The defence of countermeasures is well accepted in Public International Law as a part or Customary 

International Law (CIL). Even so, the issue of when unilateral countermeasure is legitimate as a respond 

to a breach of international obligation has always been a problem in international law. We continue trying 

to understand and setting parameter of unilateral actions of states through numerous criteria as can be 

seen in the Draft Articles on State Responsibility (ILC Articles).
1
 Under Article 22 ILC Articles, although 

a state may breach its international obligation against another state, the wrongfulness of the breach can be 

precluded if the former can demonstrate that its act constitutes a legitimate countermeasure taken against 

a breach done earlier against it, in accordance with the requirements in the ILC Articles.  

In Public International Law, without an international police system controlling enforcement of states‘ 

obligations, states have very little options than to use its power or even coercion against the breach of 

international obligations. Although dispute settlement mechanisms (DSMs) seem to offer a solution in 

order to seek states‘ compliance with their international obligations, in reality states are faced with 

political pressure internally leading to non-compliance with DSM decisions. In this situation, 

countermeasures become a resort for the injured state to obtain compliance from the breaching state. 

In the initial development, we have seen that even the ILC Articles addressed mostly countermeasures 

in the use of force with few exceptions. However, some recent cases in International Economic Law field 

emphasized the need to resolve the issue of countermeasures and the tensions arising in the field. As such, 

trade and investment lawyers have been posed with the question of how to regulate countermeasures in 

the fields.  

In International Trade Law, this defence is formally incorporated in the Understanding on Rules and 

Procedures Governing the Settlement of Disputes (DSU) of the World Trade Organization (WTO). Under 

the agreement, a state found in violation of its WTO obligation (Respondent) must comply with the 

recommendations and rulings issued by a panel or the Appellate Body within a reasonable period of time. 

Article 22(2) DSU provides that in the event the state fails to do so, it should enter into negotiation with 

the complaining state (Complainant) to determine a mutually acceptable compensation. If no agreement 

can be reached, the Complainant may request for an authorization from the Dispute Settlement Body 

(DSB) to suspend the application of concessions or other WTO obligations to the Respondent. This 

suspension of concessions or other WTO obligations is more popularly known with the term ‗retaliation‘. 

However, we are going to refer it as countermeasures for the purpose of this discussion.  

In contrast, this defence cannot be found in any investment agreement. Nevertheless, an arbitral 

tribunal had incorporated it into an investment agreement as a defence of CIL.
2
 In doing so, it relied 

heavily on the ILC Articles and past cases
3
 to determine the legitimacy of the countermeasure.

4
 

                                                      
1
 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts with 

commentaries, Yearbook of International Law Commission, 2001, vol. II, Part Two [ILC Articles Commentary]. 
2
 Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. Mexico, ICSID ARB(AF)/04/5,  

Award, 21 November 2007 [ADM v. Mexico], ¶111, 121. 
3
 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary/Slovakia), ICJ, Judgment of 25 September 1997 

[Gachikovo –Nagymaros]; Portuguese Colonies case [Cysne], UNRIAA, vol. II (Sales No. 1949.V.1), p. 1035, at p. 

1052 (1930); Portuguese Colonies case [Naulilaa], UNRIAA, vol. II (Sales No. 1949.V.1), p. 1011, at pp. 1025–

1026 (1928). 
4
 ADM v. Mexico, supra note 2, ¶121, 125. 
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Legitimate countermeasures under WTO Law may affect private individuals‘ interests, including 

foreign investors. In the event where there is an investment agreement between two disputing WTO 

Members, an investor of one of the members who might be impacted by a countermeasure may bring a 

claim of violation of the investment agreement against the other member, provided it is covered as an 

investor under the agreement.  

The likelihood of such a situation is not remote, considering how closely trade and investment are 

interrelated in this globalized world with the Global Value Chains (GVCs). Manufacturing is no longer 

the same as it was because with this business structure, various multinational companies (MNCs) are 

present in many different parts of the world. For example, this relationship is apparent in the Sugar War 

between Mexico and the United States (US) in which Mexico‘s so-claimed trade-related countermeasures 

happened to affect American investors in Mexico.
5
 Mexico‘s countermeasures were not taken as a 

countermeasure under WTO Law but the North American Free Trade Agreement (NAFTA).
6
 However 

using this case as an illustration, we are faced with an important question as to whether legitimate 

countermeasures taken under the bigger trade regime of the WTO which may affect investors‘ rights 

under an investment agreement can be raised as a legitimate defence before an investor-state arbitration 

tribunal. A negative response to this question may create a clash between the two regimes significantly 

restricting states‘ options to enforce their legitimate trade interests, and even worse it may remove the 

value of countermeasures as an effective tool to ensure compliance in the Dispute Settlement Mechanism. 

This paper is a continuation from the analysis that was conducted by one of the authors in his 

previous paper on convergence and divergence between trade and investment law. This paper seeks to 

explore this issue in a greater detail, and it will be done in the following sequence. Part II will briefly 

describe the defence of countermeasures in Public International Law. Part III will analyze 

countermeasures in International Trade Law, specifically in WTO Law. Part IV will analyze the defence 

of countermeasures in International Investment Law by probing through arbitral awards that have dealt 

with the matter. Part V will explore the interaction of countermeasures in International Trade Law and 

International Investment Law, and provide recommendations thereof. Part VI will be the conclusion. 

II.  Countermeasures in International Law 

In CIL, the defence of countermeasures precludes the wrongfulness of an internationally wrongful act by 

a state taken as a response to an internationally wrongful act done to it. Legitimate countermeasures 

should only seek for cessation and/or to obtain reparation for the injury caused, instead of acting as a 

punishment.
7
 An internationally wrongful act exists when an action or omission 1) constitutes a breach of 

an international obligation of a state, and 2) is attributable to the State.
8
  

Countermeasures under CIL are historically unilateral actions.
9
 It may be taken by a state at its own 

risk and may incur responsibility if it is later found that the measure is not legitimate.
10

 This means there 

is neither the need for a determination by a tribunal that there has been an internationally wrongful act 

prior to the taking of the measure nor the need to obtain a prior authorization.  

                                                      
5
 For further discussion on the convergence between the two fields: Alvaro Antoni and Michael Ewing-Chow, 

―Trade and Investment Convergence and Divergence: Revisiting the North American Sugar War‖, Latin American 

Journal of International Trade Law Vol. 1, Issue 1 (2013) [Antoni and Ewing-Chow], 321-325; Jürgen Kurtz, The 

Use and Abuse of WTO Law in Investor-State Arbitration: Competition and its Discontents, 20 EJIL 3, 749-771 

(2009). 
6
 North American Free Trade Agreement, 32 ILM 289, 605 (1993). 

7
 ILC Articles Commentary, supra note 1, 75. 

8
 Article 2 ILC Articles.  

9
 The defence is formerly known as ‗reprisals‘, but since Air Services Agreement arbitration, the term 

‗countermeasures‘ is preferred. 
10

 David Harris, Cases and Materials on International Law, 7
th
 Ed., 2010 (London: Thomson Reuters), 460-461. 
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The coverage of countermeasures under International Law is very limited to preclude wrongfulness 

only against the wrongdoer.
11

 The measure must be temporary,
12

 and may not affect the following 

obligations: 1) obligation to refrain from the threat or use of force, 2) obligations for the protection of 

fundamental human rights, 3) obligations of a humanitarian character prohibiting reprisals, 4) obligations 

under peremptory norms of general international law.
13

  

According to the International Court of Justice (ICJ) in Gabčíkovo-Nagymaros, a legitimate 

countermeasure has to fulfill several prerequisites, including 1) taken in response to a previous 

international wrongful act of another State, 2) directed against that State,
14

 3) taken after a prior call upon 

the responsible state and prior offer to negotiate,
15

 and 4) proportionate.
16

 Additionally, the ILC Articles 

added other two conditions namely 1) temporary only during the existence of the wrongful act, and 2) not 

imposed when the dispute is pending before a court or tribunal.
17

  

1. Existence of an Internationally Wrongful Act 

A countermeasure must be taken against a breach of international obligation. Therefore, the existence of a 

breach is critical
18

 but does not have to be proven before an adjudicatory body prior to the taking of the 

countermeasure unless specified in a treaty or an agreement.  

2. Targeted Party  

A countermeasure must be ‗directed against‘ the responsible state.
19

 In reality, this may not always be 

the case, and Article 49 ILC Articles notes the possibility of countermeasures incidentally affecting the 

interests of third parties, that indirect or collateral effects may not be entirely avoided.
20

 Such indirect or 

consequential effects of countermeasures on third parties that do not involve an independent breach of 

any obligation to those third parties will not make the countermeasures illegitimate.
21

 Furthermore, the 

ILC Articles commentary provides that where the third parties have no individual rights in the matter, 

they cannot complain.  

In Cysne,
22

 Germany retaliated against the breach of Great Britain‘s treaty obligation not to carry 

certain items as contraband. In the course, Germany added more items to the list without authority and 

sank a Portuguese ship that carried them. The tribunal found that legitimate reprisals taken against the 

offending state may affect the nationals of an innocent state. The victim state should endeavor to avoid or 

to limit this indirect and unintentional consequence as far as possible.
23

 Unfortunately the degree of 

endeavor is not clarified by any tribunal, thus may be contentious in many cases.  

3. Offer to Negotiate 

                                                      
11

 Article 49 (1) ILC Articles. 
12

 Ibid, Articles 30 and 31.  
13

 Ibid, Article 50 (1) ILC.  
14

 Gabčíkovo-Nagymaros, supra note 3, ¶83. 
15

 Ibid, ¶84; Article 52(1)(a) ILC Articles, with a possibility of waiving this requirement where the state takes an 

urgent countermeasure that is necessary to preserve its rights.  
16

 Gabčíkovo-Nagymaros, supra note 3, ¶85. 
17

 See Article 49-53 ILC Articles for a full list of the conditions. 
18

 Naulilaa, supra note 3, 1027. 
19

 ILC Articles Commentary, supra note 1, 76; Gabčikovo-Nagymaros, ¶83. 
20

 ILC Articles Commentary, supra note 1, 130. 
21

 Ibid, 75. 
22

 Cysne, supra note 3, 1057. 
23

 Ibid, 1056-1057. 
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The state taking a countermeasure must provide a notice or warning to the targeted state.
24

 The rationale 

of this requirement is to provide the latter the opportunity to present a response or to reconsider its 

position. In Naulilaa, the arbitral tribunal mentioned that the condition would be fulfilled only after the 

warning had been given continuously but remained unproductive.
25

 The ILC Articles clarifies that the 

existence of negotiations will suffice to fulfill the requirement.
26

 However, this requirement is not 

absolute when urgent countermeasures need to be taken to preserve the states‘ rights. For example, 

countermeasures in the form of temporary stay orders or temporary freezing of assets may not require 

prior notification because the targeted state may frustrate the measures.
27

 

4. Proportionality 

In Naulilaa, the tribunal required proportionality between the reprisal and the breach.
28

 This requirement 

is then stipulated in Article 51 ILC Articles. It provides that countermeasures must be commensurate with 

the injury suffered, taking into account the gravity of the internationally wrongful act and the rights in 

question.  

In Air Services Agreement arbitration, proportionality was initially assessed based on the degree of 

equivalence with the alleged breach. The tribunal acknowledged that the test could at best be 

accomplished by approximation, and that question of principle had to be taken into account. In that case, 

the principle considered was the general air transport policy of the US.
29

 This was confirmed by the 

decision of Gabčíkovo-Nagymaros where the ICJ took into account the quality or character of the rights in 

question as a matter of principle, and not only assessment in quantitative terms. In this case, the principle 

considered was Hungary‘s ―right to an equitable and reasonable share of the natural resources of the 

Danube‖.
30

 

Additionally, the commentary to Article 49 (2) ILC Articles also acknowledges a circumstance when 

a particular countermeasure may affect the performance of several obligations simultaneously. An 

example could be seen in the freezing of the assets of a State which could potentially breach several 

obligations to that State under different agreements. The ILC Articles believes that countermeasures can 

be taken in the realm of another set of international obligations contained in another treaty and not 

confined to the initial treaty that the wrongdoer has breached. However, the test of proportionality will be 

applicable to determine the legitimacy of the measure.
31

 

5. Temporary 

Article 49 (2) ILC Articles provides that countermeasures may be taken only for the non-performance for 

the time being of international obligations. Due to its nature as inducement and not punishment, 

countermeasures should be discontinued once the responsible state has complied with its obligations of 

cessation and reparation.
32

 Moreover, countermeasures in essence have to be reversible.
33

 However, this 

                                                      
24

 Article 52 (1) (a) and (b) ILC Articles. 
25

 Naulilaa, supra note 3, 1027-1028. 
26

 ILC Articles Commentary, supra note 1, 136, ¶4-5. 
27

 Ibid, 136, ¶6. 
28

 Naulilaa, supra note 3, 1028. 
29

 Air Services Arbitration Case (France v. United States), 1978, 18 RIAA 416 [Air Services Arbitration], ¶83. 
30

 Gabčíkovo-Nagymaros, supra note 3, ¶85-87. 
31

 ILC Articles Commentary, 130. 
32

 Article 53 of the ILC Articles; Ibid, 131, ¶7. 
33

 Gabčíkovo-Nagymaros, supra note 3, ¶87.  
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requirement is not absolute because some effects of countermeasures may be impossible to reverse, such 

as notification requirement of some activity.
34

 

6. Absence of an impending dispute 

Article 52(3)(b) ILC Articles provides that when there is an impending dispute that has been brought to a 

tribunal, countermeasures may not be taken against the alleged breach. A dispute is pending if a court or 

tribunal exists and is in position to deal with the case. The tribunal needs to be actually constituted, and 

this may take some time even if both parties are cooperating in the appointment of the members of the 

tribunal.
35

 This indicates that under CIL, a countermeasure may be taken as a form of self-help prior to 

any decision by an arbitral tribunal regarding the initial breach, provided it has not been brought to the 

tribunal.  

In Air Services Arbitration, the tribunal held that the right to retaliation was not restricted even when 

there was a duty to submit the dispute to arbitration, provided that the retaliation was designed to hasten 

rather than to impede the arbitration.
36

 The right to initiate countermeasure or to sustain an existing 

countermeasure ceases only when a tribunal has been established and it has power to decide on interim 

measures of protection.
37

  

Article 50(2)(a) ILC Articles provides that when the state has taken a countermeasure, it remains 

subject to its obligations under any dispute settlement procedure applicable between it and the responsible 

state. This includes the dispute settlement for the initial dispute over the initial internationally wrongful 

act and the question of legitimacy of the countermeasure taken in response.
38

  

These requirements for a legitimate defence of countermeasures under CIL are important for our 

further analysis of the defence in International Trade Law and International Investment Law regimes.  

III. Countermeasures in International Trade Law 

A. WTO DSU as Lex Specialis 

For the purpose of this discussion, International Trade Law refers more specifically to the regime of WTO 

Law, despite the existence of various free trade agreements (FTAs) which regulate similar matter.  

During the General Agreement on Tariff and Trade 1947 era, prior to the adoption of the WTO DSU 

in the Uruguay Round, Article XXIII:2 GATT was the main rule regulating retaliation. This provision 

required authorization from the Contracting Parties of the GATT for any retaliatory action taken. 

However, there was no clear rule on type of action to be taken. 

Perhaps, this is one of the reasons that the US could issue Section 301 of the Trade Act as a self-help 

or unilateral sanctions which allowed the US to attack, in the US, the acts, policies, or practices of foreign 

governments or their instrumentalities that adversely affected the US commerce including, but not limited 

to, barriers to US export commerce.
39

 With this Act, the US had taken retaliatory action in certain cases, 

                                                      
34

 ILC Articles Commentary, supra note 1, 131, ¶9. 
35

 Ibid, 136, ¶8. 
36

 Air Services Arbitration, supra note 29, ¶84-89, 95. 
37

 Ibid, ¶96. 
38

 ILC Articles Commentary, supra note 1, 133, ¶12. 
39

 Josh Schein, ―Section 301 and US Trade Law: The Limited Impact of the 1988 Omnibus Trade and 

Competitiveness Act on American Obligations under GATT‖ (1992) Pac Rim Law and Policy Journal 105, 109, 

citing 19 USC § 2411 (Supp 1980). 
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claiming that a foreign government had blocked adoption of GATT Panel report against it.
40

 When the 

WTO DSU came into being, Article 22.4 changed this. The US issued a statement that it had ―explicitly, 

officially, repeatedly and unconditionally confirmed the commitment expressed in the SAA namely that 

the USTR would ‗... base any section 301 determination that there has been a violation or denial of U.S. 

rights under the relevant agreement on the panel or Appellate Body findings adopted by the DSB‘‖.
41

 

The WTO DSU, one of the cornerstones of the 1994 Marrakesh Agreement Establishing the WTO, is 

a lex specialis that regulates countermeasures for the enforcement of WTO Law.
42

 The language that it 

uses is suspension of concessions, but for the purpose of this article, we will refer to it as 

countermeasures. The WTO DSU specifically applies to disputes brought pursuant to the consultation and 

dispute settlement provisions of the agreements listed in Appendix 1 of the DSU:
43

 1) Multilateral 

agreements on trade in goods, 2) GATS, 3) TRIPs, 4) WTO DSU, 5) Plurilateral trade agreements. This 

means that the applicable law to the WTO DSB are limited to the abovementioned agreements.
44

 In effect, 

panels or the appellate body of the WTO DSU cannot decide on disputes brought to it under any different 

agreement, including FTA to which the disputing members are parties to.
45

  

The DSU is a self-contained regime within international law that does not allow WTO Members to 

resort to rules of countermeasures under CIL. This includes barring WTO Members from taking unilateral 

countermeasures when it alleges a breach of WTO Law by another Member.
46

  

The case of Mexico-Soft Drinks is a good example of how a Member may have been politically 

presumed to resort to unilateral countermeasures. Mexico claimed that its measures on soft drinks were 

necessary to secure compliance with laws or regulations, i.e. the US‘ obligations under NAFTA. Mexico 

characterized its actions as an exercise of countermeasures recognized under international law.
47

 The 

panel suggested two findings when assessing the matter, namely 1) examples provided in Article XX (d) 

are a significant indicator of the intended interpretation that securing compliance with laws or regulations 

relates to those obligations at the domestic sphere,
48

 and 2) countermeasures in the ILC Articles does not 

relate to enforcement instrument as argued by Mexico, but inducing compliance instrument.
49

 For those 

reasons, it opined that Article XX(d) was not meant to accommodate a Member taking a countermeasure 

for obligations owed under non-WTO treaty against another Member.
50

 The AB provided a clearer 

reasoning to reject Mexico‘s argument. It opined that if international countermeasures were 

accommodated by Article XX(d), this would allow unilateral and WTO unsanctioned countermeasures, in 

contradiction with Articles 22 and 23 of the DSU.
51

 At the same time, this would require WTO 

adjudicative bodies to decide whether there was a violation of the relevant extra-WTO international 

                                                      
40

 US Statement of Administrative Action [SAA], 366-367. 
41

 Ibid, 366 as mentioned in Panel Report, US-Sections 301-310 of the Trade Act of 1974, 22 December 1999, 

WT/DS152/R, ¶7.115. 
42

 See also Article 4.10-4.11 of the Agreement on Subsidies and Countervailing Measures [SCM Agreement]. 
43

 Article 1(1) Understanding on Rules and Procedures Governing the Settlement of Disputes [WTO DSU]. 
44

 Chang-Fa Lo, ―Dispute settlement under free trade agreements: its interaction and relationship with WTO dispute 

settlement procedures‖, in Y. Taniguchi, A. Yanovich, and J. Bohanes (eds), The WTO in the Twenty-first Century: 

Dispute Settlement, Negotiations, and Regionalism in Asia, 2007 (Cambridge: University Press), 467.  
45

 Article 3(2) WTO DSU; see AB Report, Mexico – Tax Measures on Soft Drinks and Other Beverages (2006), 

WT/DS308/AB/R [Mexico – Taxes on Soft Drinks], ¶78. 
46

 Panel Report, US-Section 301-310 of the Trade Act 1974, WT/DS152/R, 27 January 2000, ¶7.38-7.39. 
47

 Panel Report, Mexico – Tax Measures on Soft Drinks and Other Beverages (2005), WT/DS308/R [Mexico – 

Taxes on Soft Drinks], ¶8.162. 
48

 Ibid, ¶8.179, 8.195; see also, Antoni and Ewing-Chow, supra note 5, 343. 
49

 Ibid, ¶8.180. 
50

 Ibid, ¶8.181. 
51

 AB Report, Mexico-Taxes on Soft Drinks, supra note 45, ¶77.  
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obligation and became adjudicators of non-WTO disputes, beyond the mandate under the DSU.
52

 

Therefore, it was ruled that measures taken under Article XX (d) of the GATT does not include 

countermeasures. 

The DSU does allow WTO Members to take trade countermeasures, but only after certain procedures 

have been done. The DSU obliges WTO Members to settle their dispute according to its rules and 

procedures.
53

 When a Member (―Complainant‖) alleges another Member (―Respondent‖) violates its 

obligation under any of the WTO Agreements, the Complainant may bring a case against the Respondent 

to the WTO DSB and subsequently go through the various phases, including consultation, a panel 

proceeding, the Appellate Body (AB) proceeding (if there is an appeal),
54

 and adoption of the panel report 

and/or the AB report.
55

  

The report contains panel and/or appellate body recommendations for the Member concerned to 

bring its measure into conformity with the WTO Agreement that is has violated, and possibly suggestions 

of ways for the Member to implement the recommendations.
56

  

In the event that the Member concerned cannot comply promptly with the recommendations and 

rulings of the DSB, the Member will be given a reasonable period of time to comply.
57

 If there is 

disagreement as regards the measures taken to comply with the recommendations and rulings, such a 

dispute shall be resolved by a dispute settlement procedure which whenever possible by the original 

panel.
58

 And if compliance is not achieved within the time period specified, the defaulting member can 

offer ―compensation‖, and this may have to be granted on a non-discriminatory basis to the winning party 

and all WTO Members,
59

 either in the form of tariff reductions or increase in import quotas by the 

defaulting party. Although arguably this may be the least-trade distortive measure, it is rarely chosen by 

the infringing WTO Member.
60

 If the disputing WTO Members cannot agree on a satisfactory 

compensation, the winning Member may take countermeasures by requesting for authorization from the 

DSB to suspend concessions or other obligations under WTO covered agreements. 

Figure 1.Process to Resort to Countermeasures under the DSU 

 

                                                      
52

 Ibid, ¶78. 
53

 Article 23 DSU. 
54

 Ibid, Article 17 (6). 
55

 Ibid, Articles 16 and 17 (14). 
56

 Ibid, Article 19(1).  
57

 Ibid, Article 21 (3).  
58

 Ibid, Article 21 (5).  
59

 Ibid, Article 22.1. 
60

 Michael Koebele, World Trade Organization Enforcement System, Max Planck Encyclopedia of Public 

International Law. Actual payment of compensation occurred once in US—Section 110(5) Copyright Act (2002), and 

paid only to the European Community. 
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B. Requirements for a Lawful Trade Countermeasure  

Under the DSU, several requirements must be fulfilled for a state to implement countermeasures 

against other WTO Member.  

1. Proper Subject 

Article 22.3(a) DSU provides a general principle that the complaining WTO Member should first seek 

suspension of concessions or other obligations with respect to the same sector(s) as that in which the 

panel or the AB has found a violation or other nullification or impairment. For example, for a violation of 

tariff of health products, the complaining WTO Member must also suspend concessions on the sector of 

goods under the General Agreement on Tariff and Trade 1994 (GATT). Only when this is not practicable 

or not effective, Article 22.3 (b) DSU allows the complaining member to suspend concessions or other 

obligations in other sectors under the same agreement (cross-sector retaliation). If this is not practicable or 

effective, and the circumstances are serious enough, then Article 22.3 (c) DSU allows the member to 

suspend concessions or other obligations under another covered agreement (cross-agreement retaliation), 

for example the General Agreement on Trade in Services (GATS).  

Table 1. Types of Countermeasures in the WTO 

Case Initial Violation Approved Countermeasures Status of Sanction 

Same sector Same 

Agreement 

Other Sector and 

agreements 

 

US – 

Upland 

Cotton61  

Subsidies on cotton 

(SCM Agreement) 

Imposition of additional 

custom duties under Agreement 

on Trade in Goods (Annex 1A) 

on medical products, food, and 

arms.  

GATS 

Horizontal and/or 

sectoral concessions 

and obligations for all 

sectors in Brazil‘s 

schedule under the 

GATS, including: 

business services; 

communication 

services; construction 

and related engineering 

services; distribution 

services; financial 

services; tourism and 

travel-related services; 

and transport services. 

TRIPS: copyright and 

related rights; 

trademarks; industrial 

designs; patents; and 

protection of 

undisclosed 

information. 

Both parties 

concluded a mutual 

framework 

agreement to resolve 

the issue. The US 

provided certain 

payment to Brazil.  

Brazil - 

Aircraft62 

Subsidies on aircraft 

(SCM Agreement) 

Suspension of tariff concession 

or other obligations under: the 

GATT; the Agreement on 

- Authorized by the 

DSB in the amount 

of $1.4 billion (over 

                                                      
61

 Panel and AB Reports, Decision of the Arbitrator (Art. 22.6 DSU), United States – Subsidies on Upland Cotton, 

(2004, 2005, 2009) WT/DS267/R and Corr.1, Add.1, Add.2 and Add.3, WT/DS267/AB/R, WT/DS267/ARB/2 [US-

Upland Cotton]. 
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Textiles and Clothing; and the 

Agreement on Import 

Licensing Procedures. 

6 years), but sanction 

did not go into force. 

US – 

Gambling63 

Limitations on 

market access in 

gambling and betting 

services those are not 

specified in its 

Schedule (Article 

XVI GATS)  

Not 

practicable 

and may 

impair the 

limited 

entertainment 

options in 

Antigua.64  

Not 

practicable 

due to the risk 

of economic 

disruption.65   

TRIPS Agreement: 

copyright and related 

rights, trademarks, 

industrial designs, 

patents, and protection 

of undisclosed 

information. Neither 

specific mechanism nor 

specific obligations to 

be suspended were 

conveyed.66 

DSB authorized 

Antigua to take 

countermeasures 

according to the 

Decision of 

Arbitrators, e.g. in 

respect of IP rights.    

EC-

Hormones67 

Ban on imports of 

hormone treated beef 

(Article 5.1 of the 

Agreement on the 

Application of 

Sanitary and 

Phytosanitary 

Measures)  

Suspension of concessions for 

import of goods, e.g. meat, 

pork meat, tomatoes.68 Or in 

general, Annex 1 Trade in 

Goods Agreement. 

- The US imposed 

retaliatory duties 

(100% ad valorem) 

on imports of some 

agricultural exports, 

including meat, 

poultry, cheese, etc., 

and manufactured 

goods, such as Italian 

scarves, hair clippers 

and motorcycles. 

EC – 

Bananas III 

(Ecuador)69 

Tariff quota 

reallocation (Art. 

XIII:1 GATT and the 

chapeau of Art. 

XIII:2 GATT) 

Export certificate 

requirement (Art. I:1 

GATT) 

Import licensing 

procedures (Art. III:4 

GATT and Art. II 

and XVIII GATS) 

Suspension of tariff 

concessions under the GATT 

(not including investment 

goods or primary goods used as 

inputs in manufacturing and 

processing industries). 

GATS with respect to 

wholesale trade services 

in the principal 

distribution services; 

TRIPS: Section 1, 

Article 14, Section 3 

and Section 4.  

The DSB authorized 

Ecuador to take 

countermeasures 

equivalent to US$ 

201,6 million. The 

case went through 

two compliance 

panels, and 

eventually the parties 

reached a mutually 

agreed solution in 

2012.  

US - FSC70 100% ad valorem 

charge on imports of 

certain goods from 

the US. 

Ad valorem charge on imports 

of certain goods. 

 EC imposed 

additional customs 

duty of 5% on 

selected products, 

increased each month 

                                                                                                                                                                           
62

 Decision of the Arbitrators (Art. 22.6 DSU), Brazil – Export Financing Programme for Aircraft (Article 22.6 of 

the DSU), (2000) WT/DS46/ARB.  
63

 Decision of the Arbitrators (Art. 22.6 DSU), United States – Measures Affecting the Cross-Border Supply of 

Gambling and Betting Services, (2007) WT/DS285/ARB [US-Gambling]. 
64

 Ibid, ¶4.52. 
65

 Ibid, ¶4.99. 
66

 Ibid, ¶5.8-5.9. 
67

 Decision of the Arbitrators (Art. 22.6 DSU), European Communities — Measures Concerning Meat and Meat 

Products (Hormones), (1999) WT/DS26/ARB. 
68

 Ibid, ¶80. 
69

 Decision of the Arbitrators (Art. 22.6 DSU), European Communities — Regime for the Importation, Sale and 

Distribution of Bananas, (2000) WT/DS27/ARB/ECU [EC-Bananas III (Ecuador)]. 
70

 Decision of the Arbitrator (Art. 22.6 DSU), United States — Tax Treatment for ―Foreign Sales Corporations‖, 

(2002) WT/DS108/ARB [US-FSC]. 
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by 1% up to a 

maximum of 17%.71 

 

The arbitrators in EC-Bananas III and US-Gambling held that practicability in the provision referred to 

whether suspension in the same sector or agreement was ―available for application in practice, as well as 

suited to action in a particular case‖.
72

 They argued that if there was no real option or the option was not 

suited to be used in the circumstances, it would not be practicable. However, the arbitrator in US-Upland 

Cotton diverted from the approach and found that the formulation of Article 22.3 DSU barred a member 

from freely choosing the most effective sector or agreement to do its countermeasure.
73

 It is noteworthy 

the approach in US – Upland Cotton in this matter is not found in the defence of countermeasures under 

CIL.   

Based on the macro-analysis of the WTO cases above, apparently most of countermeasures taken 

were the imposition of additional duties that deviate from the existing schedule of the winning member. 

The other countermeasure was the suspension of obligations under the Agreement on Trade-Related 

Aspects of Intellectual Property Rights (TRIPS) which may mostly affect developed countries.  

Although none of the cases provide the exact type of countermeasure taken in the TRIPS,
74

 one can 

assume the relevant suspended obligation would be pertaining to protection of intellectual property rights 

owned by nationals of the non-complying state. The arbitrators in EC-Banana III (Ecuador) shared their 

view regarding complications which may arise in countermeasures of TRIPS obligations. It took an 

example of Article 14 TRIPS regarding protection of rights of performers, producers of phonograms 

(sound recordings) and broadcasting organizations. The arbitrators noted that there might be different 

right holders of the different rights related to phonograms, and these holders might not necessarily all 

have the nationality of the one of the 13 member states in question.
75

 However, Ecuador replied to this 

view by submitting that the suspension of concessions it proposed would be creating a licensing system to 

produce a sound recording.
76

 The fact that the measure may affect the right of private holders of rights 

could raise a potential case in investment arbitration if the right holder registered its IP right in Ecuador, 

and the country has an investment agreement with the home country of the right holder.  

2. Level of Countermeasure 

Article 22.4 DSU requires the level of suspension of concessions (countermeasures) to be equivalent to 

the level of nullification or impairment. In practice, the level of suspension is limited to the harm suffered 

by the complaining member. Therefore, equivalent is fulfilled when the level is ―equal to or below the 

level of nullification or impairment sustained‖.
77

 This requirement is somewhat similar to the requirement 

of proportionality in CIL. If the parties disagree on the level of countermeasures, the dispute may be sent 

to arbitration.
78

 This arbitration mechanism provides an opportunity for the member who will be subject 

to countermeasures to ensure that such countermeasures are proportional before it is authorized and 

                                                      
71

 Peter Van den Bossche, The Law and Policy of the World Trade Organization: Text Cases and Materials, 2
nd

 Ed., 

2008 (New York: Cambridge University Press), 228. 
72

 EC-Bananas III (Ecuador), supra note 69, ¶70; US Gambling, supra note 63, ¶4.29. 
73

 Decision of the Arbitrator (Art. 22.6 DSU), US - Upland Cotton, supra note 61, ¶5.78. 
74

 Article 22.7 DSU provides that the arbitrator of Article 22.6 DSU shall not examine the nature of the concessions 

or other obligations to be suspended; see also Decision by the Arbitrators, EC – Hormone Beef, WT/DS26/ARB, 

¶18. 
75

 EC-Bananas III (Ecuador), supra note 69, ¶144. 
76

 Ibid, ¶161. 
77

 Decision of the Arbitrators (Art. 22.6 DSU), United States – 1916 Act [EC], (2004) WT/DS136/ARB, ¶5.21. 
78

 Article 22.6 DSU. 
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carried out by the other Member. During the course of the arbitration, countermeasures should not be 

carried out. If this mechanism is not used, then it may indicate that the member concerned agrees to the 

level of the countermeasure.  

3. Non-retroactive Remedies 

Since the main objective of the WTO dispute settlement is ―to secure the withdrawal of the measures‖ 

found illegal,
79

 the remedies granted under the system is merely prospective
80

 or limited to harm that 

occurs after a WTO Member fails to implement a panel or AB report within a reasonable period of time. 

This is clearly a deviation from CIL that allows for retroactive remedies, and that reparation must wipe 

out, as far as possible, all the consequences of the illegal act and re-establish the situation that would have 

existed if that act had not been committed.
81

 

4. Prior Authorization from the DSB 

Article 3(7) and Article 22(2) DSU provides that Members may take retaliatory measure of suspending 

the application of concessions or other obligations under the covered agreements on a discriminatory 

basis vis-à-vis the other Member, subject to authorization by the DSB. According to Article 22.6 DSU, 

the DSB (which consists of all WTO Members) are supposed to grant authorization for countermeasures 

within 30 days of the expiry of the reasonable period of time unless all members decided by consensus to 

reject the request (negative consensus rule). 

C. Various Countermeasures in the WTO 

1. Countermeasures as a Bargaining Chip (US – Upland Cotton)
82

 

In this case, the panel and the AB found that the US‘ subsidies are inconsistent with some of the 

provisions in the Agreement on Subsidies and Countervailing Measures (SCM Agreement). However, the 

US failed to fully comply with the recommendations issued and rulings of the DSB, as confirmed by a 

compliance panel and the AB.
83

  

Subsequently, Brazil requested for authorization from the DSB to suspend concessions or other 

obligations under the Agreement on Trade in Goods in Annex 1A by imposing additional customs duties 

on a list of products imported from the US. In the event the amount of impairment exceeds a threshold 

described in the decision, Brazil requested authorization to suspend certain obligations under the TRIPS 

and the GATS. The US objected to the proposed measure, and the DSB referred the matter to arbitration 

under Article 22.6 DSU.  

The arbitrators assessed the level of the proposed countermeasures and referred to the ILC Articles in 

interpreting the term.
84

 In calculating the ―appropriate‖ countermeasures, the arbitrators used the ‗amount 

                                                      
79

 Ibid, Articles 3.7 and 19.1. 
80

 Panel Report, United States — Import Measures on Certain Products from the European Communities, (2000) 

WT/DS165/R, ¶6.106. 
81

 Permanent Court of Arbitration, Chorzow Factory Case (Ger. V. Pol.), (1928) P.C.I.J., Sr. A, No.17, at 47 

(September 13) [Chorzow Factory]; International Court of Justice, Military and Paramilitary Activities in and 

against Nicaragua (Nicaragua v. U.S.), Merits 1986 ICJ Report, 14, 114 (June 27); Reparations for Injuries Suffered 

in the Service of the United Nations, Advisory Opinion, I.C.J. Reports 1949, 184. 
82

 US-Upland Cotton, Status of the Proceedings, available at 

http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds267_e.htm.  
83

 AB Report, US – Upland Cotton, supra note 61, ¶448-449. 
84

 Decision of the Arbitrators, US – Upland Cotton, supra note 61, ¶4.34-4.43. 

http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds267_e.htm
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of the subsidy‘ as the basis for the calculation.
85

 Finally, it determined that Brazil may request 

authorization from the DSB to suspend concessions or other obligations under the Agreements on Trade 

in Goods Annex 1A, at a level not exceeding USD 147.4 million for 2006, and additionally, the amount 

can be increased according to the change in Brazil‘s total imports from the US. Furthermore, Brazil may 

also suspend certain obligation under the TRIPs and the GATS.
86

 

In November 2009, the DSB eventually authorized Brazil‘s proposed countermeasures. Although in 

March 2010, Brazil notified the DSB that it would increase import duties on certain products from the 

US, it eventually postponed the imposition of the countermeasures because both eventually concluded a 

Framework for a Mutually Agreed Solution to the Cotton Dispute. Under the Framework Agreement, the 

US agreed to make payments as compensation to a Cotton Fund for technical assistance and capacity 

building related to the Brazilian cotton sector.
87

 This reflects an example where countermeasures is being 

used effectively as a bargaining chip to offset the impacts caused by breach of international obligation.  

2. Traditional Implementation of Countermeasures (US-FSC)
88

 

The EC brought a case against Section 921-927 of the US Internal Revenue Code and related measures 

that establish special tax treatment for Foreign Sales Corporation (FSC). The AB upheld the panel‘s 

finding that the measure constituted a prohibited subsidy under Article 3.1(a) of the SCM Agreement. It 

also found that the measure violated Article 10.1 and 8 of the Agreement on Agriculture (AoA). The 

matter was then brought to a compliance panel, and it was found that the US still acted inconsistently with 

its obligations under the SCM Agreement, the AoA, and the GATT 1994 through its FSC amended 

legislation.  

Subsequently, the EC requested the DSB‘s authorization to take countermeasures. The US requested 

the matter to be referred to arbitration pursuant to Article 22.6 DSU. The arbitrator determined that the 

EC‘s countermeasures in the form of the imposition of a 100% ad valorem charge on imports of certain 

goods from the US would be appropriate countermeasures. Accordingly, the EC requested authorization 

from the DSB to take countermeasures, and the request was granted.  

3. Countermeasures as a Symbolic Act of Protest (US-Gambling) 

Antigua and Barbuda brought claims against the US for its measures which affected the cross-border 

supply of gambling and betting services by Antigua. Before the panel, it argued the measures to be 

inconsistent with the US‘ obligations under the GATS. The panel found that US‘ measures were in 

violation of Article XVI:1 and XVI:2 of the GATS.
89

 The AB upheld this particular finding.
90

  

Antigua was not satisfied by the US‘ compliance measures and requested for the establishment of a 

panel under Article 21.5 of the DSU. The panel concluded that the US had failed to comply with the 

recommendations and rulings of the DSB,
91

 and the DSB adopted this report. Antigua and Barbuda then 

requested authorization from the DSB to suspend concessions and related obligations under the GATS 

                                                      
85

 Ibid, ¶4.132-137; Decision of the Arbitrators (Art. 22.6 DSU), Canada — Export Credits and Loan Guarantees 

for Regional Aircraft (Canada), (2003) WT/DS222/ARB, ¶3.60. 
86

 Decision of the Arbitrators, US - Upland Cotton, supra note 61, ¶6.1-6.5. 
87

 Statement by Brazil, DSB Meeting, 23 October 2012, available at 

http://www.cotton.org/issues/2012/upload/BrazilStatement_WTODSB-5.pdf. 
88

 One-page summary of key findings of the dispute, US-FSC, available at 

http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds108_e.htm. 
89

 Panel Report, US - Gambling, (2004) WT/DS285/R, ¶7.2 (b). 
90

 AB Report, US - Gambling, (2005) WT/DS285/AB/R, ¶373(A). 
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 Article 21.5 Panel Report, US – Gambling, (2007) WT/DS285/RW, ¶7.1. 
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and the TRIPS Agreement to the US. However, the US objected to the level of suspensions of 

concessions and obligations, and provided alternative countermeasures. Subsequently, the DSB referred 

the matter to arbitration under Article 22.6 DSU. The arbitrators found the US‘ identification of the 

existence of alternative possible means of compliance other than that envisaged by Antigua would not be 

sufficient to object Antigua‘s proposed suspension.
92

 The arbitrators determined that Antigua may request 

authorization from the DSB to suspend obligations under the TRIPS Agreement.
93

 In January 2013 (6 

years after the arbitrator‘s decision), Antigua and Barbuda requested the DSB to authorize the suspension 

of concessions and obligations to the US with regard to intellectual property rights, and the DSB granted 

the authorization. Antigua then announced in July 2013 the formation of a select committee charged with 

overseeing the implementation process of the countermeasures relating to IP rights.
94

 This case reflects 

that countermeasures could be used simply as a symbolic act of protest, where further implementation of 

the measure is not really taken, or with the recent development, delayed for a long period.  

Apparently, within the WTO regime itself, the potential issue of DSB-authorized countermeasures 

interfering with private rights of investor has been recognized for a while, particularly in the discussions 

of the arbitrators under Art. 22.6 DSU of EC-Banana III (Ecuador). The discussion recognizes that 

countermeasures of the GATS would affect service suppliers who are commercially present in the 

territory of the state taking countermeasures and could lead to conflicts with rights to, e.g. equal treatment 

embodied in national legislation or international treaties.
95

 Similarly, countermeasures under the TRIPS 

may interfere with private rights owned by natural or legal persons. While there is an awareness of the 

problem, the arbitrators in the case left the resolution of the problem entirely to the prerogatives of the 

Member implementing the countermeasures.
96

 This in itself does not resolve the problems that may arise 

from legitimate trade countermeasures, as we could see further below. 

IV. Countermeasures in International Investment Law 

In International Investment Law, the defence of countermeasures is rarely mentioned explicitly in 

investment treaties. There have not been many cases dealing with this notion. Perhaps, one of the reasons 

behind the rarity is because host states often do not put forth this defence. Nevertheless, there are several 

cases that may provide some guidance on how arbitral tribunals view this defence.
97

 It is noted that all the 

cases arise from NAFTA Chapter 11. However, we will try to apply our further analysis on the issue to 

other BITs, by adjusting to the relevant text of the BITs.  

The most prominent cases are those arising from a set of strikingly similar facts in the Sugar War 

between Mexico and the US, dealing with the imposition of tax on beverages containing high-fructose 

corn syrup (HFCS) by Mexico. Despite the similar set of facts, the tribunals have different analysis as 

elaborated below. 
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93
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A. The Facts of the US – Mexico Sugar War 

This Sugar War involved three dispute settlement forums, the WTO DSB (two different cases),
98

 Chapter 

19 NAFTA tribunal
99

 and investor-state arbitration tribunals. The underlying reason of the dispute was the 

disagreement between Mexico and the US on the American sugar import quotas allocated to Mexico 

under the North American Free Trade Agreement (NAFTA).  

During the NAFTA negotiation, due to the inefficiency of its sugar industry, Mexico did not have a 

net production surplus of sugar. However, this changed not long after. After the entry into force of 

NAFTA in 1994, Mexico sought to export a substantial additional quantity of sugar to the US, above the 

quotas allocated to it during the negotiations. Apparently, the US market for export of sugar turned out to 

be not as opened as Mexico expected, and at the same time the imports of HFCS from the US into Mexico 

increased.
100

 This effectively reduced the domestic market demand for Mexican sugar and increased 

Mexico‘s sugar surplus.  

In order to clarify the uncertainties created by the 1993 Exchange of Letters between the countries 

regarding the quota, Mexico tried to resort to the dispute settlement mechanism established in Chapter 20 

of NAFTA. However, at the panel-establishment stage, it was found that the roster of panel of the US had 

not been formally established, and the US refused to cooperate in the composition of the panel.101
   

Failing to settle the dispute through NAFTA, Mexico initiated an antidumping investigation of 

American exports of HFCS to Mexico and decided to impose provisional duties in 1997 and definitive 

duties in 1998. The US successfully challenged these duties before NAFTA
102

 and the WTO, and Mexico 

was obliged to withdraw the duties.
103

  

In 2002, the Mexican Congress, stating that it was ―committed to protecting the domestic sugar 

industry‖,
104

 introduced a series of measures to ―stop the displacement of domestic cane sugar by 

imported HFCS and soft drinks and syrup sweetened with HFCS:
105

 (1) a 20 per cent tax on the transfer 

and importation of soft drinks using any sweetener other than cane sugar (soft drinks tax); (2) a 20 per 

cent tax on the commissioning, mediation, agency, representation, brokerage, consignment and 

distribution of soft drinks using any sweetener other than cane sugar (distribution tax); and (3) a number 

of bookkeeping requirements on taxpayers subject to the soft drink tax and the distribution tax.  

                                                      
98

 Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup from the United States (2000), 
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The measures were challenged before the WTO.
106

 Additionally, a number of American investors in 

Mexico also filed investment disputes against Mexico under the investor-state dispute settlement 

mechanism established in NAFTA Chapter 11. 

The trade dispute between the US and Mexico was eventually resolved in 2006 when they agreed to 

achieve free trade in HFCS by 2008. As part of this agreement, the Mexican measures were repealed as of 

2007.
107

 However, the investor-state claims continued as investors continued to seek damages for their 

losses during the period when the measures were in place. In the arbitration proceedings, Mexico sought 

to justify its measures by claiming that they constitute legitimate countermeasures against the US for the 

latter‘s violation of NAFTA Chapter 7 and Chapter 20 obligations.
108

  

B. Contextualizing the NAFTA Dispute Settlement Bodies 

Under the NAFTA framework, members can request for the establishment of a tribunal or a panel under 

different chapters, and in analyzing notion of countermeasures in investment law, it is useful to look at 

Chapter 11 and Chapter 20.  

As regards the competence of a panel established under Chapter 20, Article 2004 provides: 

―Except for the matters covered in Chapter Nineteen (Review and Dispute Settlement in 

Antidumping and Countervailing Duty Matters) and as otherwise provided in this Agreement, 

the dispute settlement provisions of this Chapter shall apply with respect to the avoidance or 

settlement of all disputes between the Parties regarding the interpretation or application of 

this Agreement or wherever a Party considers that an actual or proposed measure of another 

Party is or would be inconsistent with the obligations of this Agreement or cause nullification 

or impairment in the sense of Annex 2004.‖ 

 

It can be seen that a panel established under Chapter 20 has wider competence compared to Chapter 11. It 

is presumed that the panel cannot address disputes arising from Chapter 11 which explicitly provides its 

own dispute settlement mechanism.   

 

With regard to countermeasures, Chapter 20 specifically regulates this possibility in Article 2019 

NAFTA, i.e. non-implementation – suspension of benefits. To a certain extent, countermeasures under 

this provision are similar to that of the WTO DSU. It can be taken only after there is a finding of 

inconsistency with the obligations of NAFTA. There is no requirement to obtain an authorization to take 

the countermeasure, but if one of the disputing parties disagrees to the level of the countermeasure, the 

Free Trade Commission may establish a panel to determine whether the level of the countermeasure is 

manifestly excessive. In a way, there remains a check and balance mechanism to ensure that 

countermeasure is not taken abusively.  

 

Articles 1116 and 1117 provide that the competence of a tribunal established under Chapter 11 

include breach of an obligation under Section A or Article 1503(2) (state enterprises), or Article 

1503(3)(a) where the monopoly has acted in a manner inconsistent with the Party‘s obligations under 

Section A.  
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It is important to understand the basic competence of each tribunal or panel for our further analysis on 

the defence of countermeasures as raised by Mexico in the investor-state arbitration cases.  

C. Countermeasures Analysis by Investor-State Arbitration Tribunals 

This parts seeks to highlight the different approaches adopted by each tribunal in the three cases involving 

Mexico due to its tax measures on soft drinks (claimed countermeasures) taken in response to the alleged 

breach of the US‘ obligations under NAFTA. The award was issued in the following order, ADM v. 

Mexico (2007), Corn Products v. Mexico (2008), and Cargill v. Mexico (2009). Only the tribunal in 

Cargill v. Mexico actually considered the previous award of ADM v. Mexico. 

In analyzing the decisions of the tribunals, we will assess them in the following order 1) the defence if 

the defence of countermeasures is available under NAFTA Chapter 11, 2) whether arbitration tribunals 

have the jurisdiction to assess the defence, and 3) the criteria of countermeasures. It is noteworthy, in the 

two cases, the tribunals seemed to conflate all the issues.  

1. Availability of the defence of Countermeasures under NAFTA Chapter 11  

In assessing whether the defence is available under NAFTA Chapter 11, one can assess: 1) whether it 

is provided explicitly in the Chapter, and 2) whether it is provided in NAFTA. Chapter 11 does not 

explicitly provide the defence of countermeasures, and in all three cases Mexico argued that the defence 

arises from CIL.
109

 At the same time, if one looks NAFTA as a whole, the agreement does provide the 

possibility of state parties to take countermeasures. Therefore, this part will assess both types and how 

they fit into Chapter 11 according to the arbitration tribunals.  

a. Countermeasures under CIL 

All tribunals dealt with the question of whether a state can raise this defence for breach of its NAFTA 

Chapter 11 obligations. In Corn Products v. Mexico and Cargill v. Mexico, this issue was addressed early 

on, and both found that countermeasures could not be applied under Chapter 11 to preclude 

wrongfulness.
110

 

The tribunal in ADM v. Mexico found that although not explicitly provided in Chapter 11, the defence 

of countermeasures is available by incorporation from CIL. It opined that since Chapter 11 did not 

specifically prohibit the use of countermeasures, the question about the availability of the defence was a 

question of CIL.
111

 

The other tribunals disagreed to this finding. In Corn Products v. Mexico, the tribunal found that 

―there is no room for a defence based upon the alleged wrongdoing not of the claimant but of its State of 

nationality, which is not a party to the proceedings.‖
112

 It supported this argument with lengthy discussion 

regarding the nature of rights and obligations which arise under Chapter 11, as discussed further below. 

Similarly, the tribunal in Cargill v. Mexico, through its discussion on the nature of rights of investors 

under Chapter 11 decided that countermeasures cannot preclude the wrongfulness of claims under 

Chapter 11.
113
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Simply, the tribunals‘ analyses lead us to the assessment of the rights under NAFTA Chapter 11. This 

is particularly important because under CIL, it is recognized that countermeasures may not preclude 

wrongfulness against third parties, especially if they have individual rights.
114

  

In ADM v. Mexico, this issue was addressed in one of the requirements for a legitimate 

countermeasure, namely non-impairment of individual substantive rights of claimants. The source of this 

requirement is rather unclear even though it was claimed by the tribunal to be derived from CIL.
115

 

However, the requirement is neither present in Gabchikovo-Nagymaros nor the ILC Articles.
116

 The 

tribunal examined whether NAFTA Chapter 11 provides a self-contained mechanism endorsing 

substantive and procedural rights for qualified investors, and whether such rights are independent from 

the rights of the Member States.
117

  

For this evaluation, the tribunal considered three theories: 1) the traditional derivative theory—―when 

investors trigger arbitration proceedings against a State, they are in reality stepping into the shoes and 

asserting the rights of their home State‖, 2) an intermediate theory—―investors are vested only with an 

exceptional procedural right to claim state responsibility under Section B before an international arbitral 

tribunal,‖ and 3) a direct theory – ―there are two distinct legal relationships under an investment treaty: 

the investor and the host State on one hand, and the State Parties on the other hand‖.
118

 The tribunal 

adopted the intermediate theory,
119

 and Mexico supported this by citing NAFTA jurisprudence, scholarly 

writings and the position of the Member States in their intervention in other NAFTA Chapter 11 

proceedings.
120

 Specifically, the tribunal in Loewen Group, Inc. & Raymond v. United States of 

America
121

 opined that Chapter 11 provides what in origin are the rights of the Member States regarding 

the treatment of their national‘s investment. The specific word of the tribunal was, ―claimants are 

permitted for convenience to enforce what are in origin the rights of Party states.‖
122

 This demonstrated 

that the claimants do not have the right on their own. 

The intermediate theory was viewed as one that respected the traditional structure of international law 

and the object and purpose of Chapter 11.
123

 The tribunal viewed Section A of Chapter 11 as substantive 

obligations which were inter-state instead of accruing individual rights.
124

 It opined that the proper 

interpretation of the NAFTA would not lead to the approach where investors are granted individual rights. 

It distinguished the structure of NAFTA Chapter 11 and human right treaties. The former only granted a 

procedural right of action under Section B of Chapter 11—that would not otherwise exist under 

international law— and simply complemented the promotion and protection of aliens under CIL.
125

 The 

tribunal also mentioned that the right under this section was ―to invoke the responsibility of the host state 

in an international arbitration, according to the promotion and protection standards addressed in Section 

A, [and]… all customary international law rules not covered by the lex specialis under Chapter Eleven‖ 
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(emphasis added).
126

 With this theory, since individuals do not have rights under NAFTA, the defense of 

countermeasures may preclude wrongfulness of violations under Chapter 11.  

In Corn Products v. Mexico, a different analysis emerged. Citing the commentary to Article 49 ILC 

Articles, the tribunal highlighted that a countermeasure cannot affect the rights of a party other than the 

State responsible for the prior breach.
127

 The tribunal found that under Chapter 11, an investor has rights 

of its own, distinct from those of the State of its nationality.
128

 The tribunal mentioned that individuals 

and corporations may possess rights under international law. It implied that since Chapter 11 conferred 

procedural rights upon investors, the parties would have intended to confer substantive rights directly 

upon investors. Otherwise, a procedural right to institute proceedings to enforce rights which were not 

theirs would be counterintuitive.
129

 

The tribunal argued that even in the notion of diplomatic protection, individuals actually have their 

own rights. First, the local remedies rule actually requires individuals to pursue their own rights before the 

state can do so.
130

 Second, the doctrine of continuing nationality requires the nationality of the individual 

of whom a state is bringing a claim of diplomatic protection to be the nationality of that state at the date 

of the alleged wrong until the date of the award. If an injury to the national is a violation of the rights of 

the state, the victim‘s nationality after the date of the injury should not have been relevant.
131

 

Accordingly, the tribunal concluded that a state claiming for a wrong done to its national would in reality 

act on behalf of the national, rather than assert a right of its own.
132

  

The tribunal opined that the fiction in the notion of diplomatic protection did not need to continue in a 

case in which the individual had the right to bring its own claim. It claimed that the state of nationality did 

not control the conduct of the case, nor received any payment of compensation.
133

  The tribunal contested 

Mexico‘s argument from the case of Loewen, and simply said that the tribunal in that case dealt with a far 

more restricted point. Unfortunately the tribunal did not explain further what it meant.
134

 It cited Republic 

of Ecuador v. Occidental Exploration and Production Co whereby the Court of Appeal for England and 

Wales found that investors under both the NAFTA and bilateral investment treaties were asserting rights 

of their own rather than exercising a mere procedural power to enforce the rights of their State.
135

 

The tribunal in Corn Products v. Mexico concluded that since investors had rights of their own under 

NAFTA Chapter 11, a countermeasure could not deprive their rights.
136

 It distinguished the case with the 

case of US-France Air Services in which the proceeding involved two states and concerned the rights of 

the two States, instead of the rights of the airlines.
137

  

Similarly, the tribunal in Cargill v. Mexico also believed that it would be a fiction to say that 

investors‘ rights under NAFTA Chapter 11 are the rights of the state.
138

 Cargill also cited Occidental v. 
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Ecuador decision in which the English Court of Appeal found that it was artificial and wrong in principle 

to suggest that the investor pursued a claim vested in his or its home state.
139

 The tribunal strongly opined 

that investors had independent rights under Chapter 11.
140

 The tribunal found that although a 

countermeasure defence that was raised in a setting of diplomatic protection proceeding would preclude 

the wrongfulness of the act that would have entailed State responsibility,
141

 the same defence may not 

have such effect in NAFTA Chapter 11 proceeding which allows individuals to submit a claim.
142

  

Although the tribunal agreed that the rights of investors under Chapter 11 was derived from the 

agreement of the State Parties, and may be dependent on the continuation of that agreement, it drew an 

analogy to rights of individuals within municipal legal system where the origin of such rights may be 

found in the act of a sovereign, but eventually did not negate the existence of such rights conferred. 

Further, the tribunal refused the classification of procedural and substantive rights. For the tribunal, what 

matters is the fact that the investor institutes the claim, calls a tribunal into existence, and is the named 

party in the proceedings and award.
143

  

It is clear from the three cases above that the nature of rights under Chapter 11 will be critical to 

determine the availability of the defence of countermeasures under CIL. Two of them believed that 

Chapter 11 provides individual rights, and this is the critical finding that leads to the tension between the 

regimes of trade and investment.  

b. Countermeasures under NAFTA Chapter 20 

As a matter of treaty interpretation of looking at the context of a treaty, it is also important to see the 

general framework of NAFTA as a Free Trade Agreement providing the right to countermeasures under 

Article 2019 NAFTA. This issue of countermeasures under Chapter 20 was raised both by the claimants 

and Mexico in different occasions of ADM v. Mexico and Cargill v. Mexico.  

In ADM v. Mexico, claimants argued that the right to countermeasures under CIL for violations of 

NAFTA provisions had been waived by NAFTA Parties because NAFTA was lex specialis.
144

 NAFTA 

regulates the existence of an internationally wrongful act under the FTA and its legal consequences, as 

well as its own dispute settlement mechanism under NAFTA Chapter 19 and 20.
145

  

Admittedly, NAFTA Chapter 20 regulates countermeasures that can be taken only in a situation of 

non-compliance with a decision rendered in a Chapter 20 State-to-State arbitration.
146

 Mexico did not 

raise the defence of countermeasures under this chapter because there had been no panel decision under 

Chapter 20.
147

 Mexico responded to the lex specialis argument by saying that a party ―cannot be bound by 

a lex specialis that has proved impossible to invoke‖,
148

 referring to the refusal of the US to cooperate in 

the composition of a panel under NAFTA Chapter 20. This position arguably has its legal basis in Article 

52 (4) ILC Articles which provides that the lex specialis rule does not apply if the breaching state failed to 
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implement the dispute settlement procedures in good faith. However, Mexico had to demonstrate the lack 

of good faith, among others by repetitive request to the US for the establishment of such a panel.  

Unfortunately, this argument was never addressed by the tribunal in ADM v. Mexico. The tribunal 

simply found that the claimants‘ argument oversimplified the application of lex specialis and in fact 

elaborated that Section A of Chapter 11 is a form of lex specialis,
149

 but CIL should continue to govern all 

matters not covered by Chapter 11.
150

 With this, the tribunal got away from addressing the relationship 

between countermeasures under Chapter 20 and obligations under Chapter 11.  

In Cargill v. Mexico, Mexico raised the concern regarding this matter when the tribunal assessed the 

nature of rights of investors under Chapter 11. The tribunal believed that investors had rights, but 

considered it unfruitful to characterize them as substantive or merely procedural.
151

 Mexico challenged 

this argument arguing that such conception would undermine Article 2019 of the NAFTA that allows a 

party to take countermeasures, and in general could constrain states‘ basic rights under international law, 

and endow investors with greater rights than States.
152

 The tribunal noted Mexico‘s argument but opined 

that this issue could be addressed by that fact that there is always a range of possible countermeasures to 

be adopted that may not affect investors.
153

 However, it failed to elaborate the types of countermeasures 

that would be available, especially in the closely related area of trade and investment.  

We believe that the tribunal should take into account the whole structure of NAFTA in order to 

interpret Chapter 11 and the nature or rights or obligations given therein,
154

 including Chapter 20. This is 

supported by Article 1115 NAFTA which provides, ―Without prejudice to the rights and obligations of 

the Parties under Chapter Twenty (Institutional Arrangements and Dispute Settlement Procedures), this 

Section establishes a mechanism for the settlement of investment disputes…‖ This also goes to Article 

1112 NAFTA providing where there is inconsistency between the Chapter with another NAFTA Chapter, 

the other Chapter shall prevail. If these were taken into account, the tribunal should have come into 

conclusion that NAFTA Chapter 20 countermeasures may preclude wrongfulness under NAFTA Chapter 

11. Otherwise, there would be ongoing tension in the agreement itself. If trade countermeasures under 

NAFTA could preclude wrongfulness under Chapter 11, logically, other trade countermeasures 

incorporated by CIL should have the same effect on IIAs.  

2. Jurisdiction over the Defence of Countermeasures 

Although only the tribunal of ADM v. Mexico who ruled having jurisdiction to assess the defence, the 

other two tribunals also addressed this matter to a certain extent.  

In ADM v. Mexico, the tribunal immediately found it had the jurisdiction as the defence of 

countermeasures was raised from CIL
155

 against the alleged violation of obligations under Chapter 11.
156

 

Although the claimants argued that the right to countermeasures under CIL for violations of NAFTA 

provisions had been waived by NAFTA Parties because NAFTA was lex specialis,
157

 the tribunal found 

that the claimants‘ argument oversimplified the application of lex specialis and in fact elaborated that 

                                                      
149

 Ibid, ¶117. 
150

 Ibid, ¶119. 
151

 Cargill v. Mexico, supra note 97, ¶426. 
152

 Ibid, ¶391-392.  
153

 Ibid, ¶428. 
154

 Article 31 (1) VCLT 1969.  
155

 See Article 1131 (1) NAFTA.  
156

 ADM v. Mexico, supra note 2, ¶111. 
157

 Ibid, ¶113-114; see also Cargill v. Mexico, supra note 97, ¶395-396. 



DRAFT 

 22 

Section A of Chapter 11 is in itself a form of lex specialis.
158

 Even so, CIL should continue to govern all 

matters not covered by Chapter 11.
159

 Since Chapter 11 did not specifically prohibit the use of 

countermeasures, the question about the availability of the defence was a question of CIL.
160

 The tribunal 

ruled that it could constitute a legitimate defence against a breach under the Chapter as long as the 

Respondent proved that the measure met all conditions required.
161

 

This issue of lex specialis may not arise when the defence of countermeasures is raised in an investor-

state arbitration arising from a BIT because no BIT or investment agreement actually regulates the 

defence, thus by default they refer to rules in CIL.   

Cargill also raised a similar argument of lex specialis to challenge the tribunal‘s jurisdiction.
162

 

Although the tribunal found that the defence of countermeasure was not available under Chapter 11, it 

still claimed to have jurisdiction over the defence.
163

  

In contrast to the claimants in the two previous arbitrations, Corn Products International (CPI) argued 

that Mexico could not rely upon the countermeasures because it had been brought before the WTO panel 

and the AB under Article XX (d) GATT 1994,
164

 and they had rejected it.
165

 The tribunal rejected CPI‘s 

argument because even the AB did not consider the tax could amount to a countermeasure,
166

 and the fact 

that it might violate Article III:4 GATT 1994 would not prevent the countermeasures from precluding 

wrongfulness in respect of obligations under other international agreements of CIL.
167

  

Despite refusing or acknowledging the existence of the defence of countermeasures under CIL, the 

tribunals in ADM v. Mexico and Corn Products v. Mexico assessed whether they had jurisdiction over one 

of the requirements of a legitimate countermeasure — the existence of breach of international obligation. 

The tribunals in ADM v. Mexico and Corn Products v. Mexico found that they had no jurisdiction over 

this question.
168

 Despite the lack of jurisdiction over this requirement, the ADM v. Mexico tribunal 

proceeded to assess other requirements of a valid countermeasure over which it had jurisdiction, and 

mentioned that if Mexico fulfilled the other requirements, it would consider Mexico‘s request for a stay of 

the proceedings until a Chapter 20 procedure was completed.
169

  

In Corn Products v. Mexico, it was not clear whether this criterion of initial breach requires the 

existence of a ruling from a tribunal prior to the taking of the countermeasure.
170

 Mexico argued that a 

―genuine belief‖ of the existence of a breach of international law was sufficient,
171

 and there was no need 

to establish the breach.
172

 The tribunal avoided addressing this question by concluding that the doctrine of 
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countermeasures did not apply under NAFTA Chapter 11, and that to stay proceedings and await 

resolution at the inter-state level would be impracticable.
173

  

If we are to apply the principle of CIL as codified in the ILC Articles, it is clear that there is no 

requirement of the existence of a tribunal decision on the alleged breach prior to the taking of 

countermeasures. Even in Air Services Arbitration, the tribunal found there is no need for such an initial 

finding after all. In fact, the United States took its retaliatory action even before the dispute was submitted 

to arbitration, and it was deemed legal as long as the action was meant to hasten the arbitration.
174

 This is 

particularly critical because if there needs to be a finding by a court of an initial breach, it may be harder 

for arbitral tribunals to determine the legitimacy of countermeasures. 

3. Criteria of Countermeasures 

The tribunal in ADM v. Mexico, citing the case of Gabchikovo-Nagymaros and the ILC Articles, 

required four cumulative conditions for Mexico to successfully raise the defence of countermeasures, 

namely 1) the US breached NAFTA Chapter 3 and/or 7 and Chapter 20, 2) Mexico‘s measure was 

enacted in response to the alleged breaches, and was intended to induce US compliance with its NAFTA 

obligations concerning access to Mexican sugar to the US market and concerning obligations pursuant to 

NAFTA Chapter 20, 3) Mexico‘s measure was proportionate, and 4) Mexico‘s measure did not impair 

individual substantive rights of Claimants.
175

  

In contrast, the tribunal in Corn Products v. Mexico cited US-France Air Services Case besides 

Gabchikovo-Nagymaros to formulate six criteria of legitimate countermeasures including, 1) taken in 

response to a prior breach of international law, 2) directed against that wrongdoing state, 3) taken to 

induce the state to comply with its international obligations, 4) limited in time and taken in an a way as to 

permit resumption of the performance of the obligations, 5) proportionate to the injury caused by the 

original wrongful act, and 6) accompanied by a call on the state responsible to fulfill its obligations and a 

good faith attempt to negotiate or resolve the dispute through other forms of dispute settlement.
176

 Overall 

this is a more accurate reflection of the criteria for legitimate countermeasures under the ILC Articles.
177

 

The tribunal in Cargill v. Mexico referred to the ILC Articles as ‗an important point of departure‘ to 

address this matter,
178

 but did not mention at all what would constitute legitimate countermeasures.  The 

tribunal found it had jurisdiction to determine the legitimacy of Mexico‘s countermeasure,
179

 but came to 

the conclusion that countermeasures could not preclude the wrongfulness of acts in respect of a claim 

under NAFTA Chapter 11 after going through the award of the ADM v. Mexico tribunal, disagreed to the 

award, and decided that individuals have their own rights.
180

  

Of all the tribunals, only the tribunal in ADM v. Mexico went through the criteria. We will not analyze 

all the criteria, but only proportionality and the fourth criteria of non-impairment of individual substantive 

rights of Claimant which are rather problematic.  

The tribunal referred to Article 51 ILC Articles which requires countermeasures to be ―commensurate 

with the injury suffered, taking into account the gravity of the internationally wrongful act and the rights 
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in question.‖ Besides relying on that provision to conduct a qualitative comparison between all related 

international obligations,
181

 the tribunal also assessed proportionality based on the appropriateness of the 

aim compared to the structure and content of the breached rule (aim-approach).
182

  

For the aim-approach, the tribunal cited the Case Concerning the United States Diplomatic and 

Consular Staff in Tehran to illustrate that the aim of the countermeasure has to be connected to the 

alleged breach. In that case, Iran claimed in letters by its Minister of Foreign Affairs that US‘ breach of 

international obligations justified the seizure of the US diplomatic offices and personnel in Tehran.
183

  

It is surprising that the tribunal cited the Tehran Case while Iran did not specifically raise the defence 

as countermeasures of CIL nor furnished any further information regarding the alleged criminal activities 

of the US.
184

 In fact, the ICJ did not make a finding about proportionality in rejecting the defence. Rather 

the ICJ only found that the defence was unacceptable ―…because diplomatic law provides necessary 

means of defence against, and sanction for, illicit activities by members of diplomatic or consular 

missions…‖
185

 This is to show the lex specialis nature of diplomatic or consular issues as regulated under 

the VCCR as reflected in Article 50(2)(b) ILC Articles regulating about the inviolability of diplomatic or 

consular agents, premises, archives and documents. However, the tribunal still used the case and extracted 

its own test of proportionality from the case: ―Iran had at its disposal other measures to put an end to the 

alleged wrongful acts by the United States and could have resorted to other means for obtaining cessation 

of those acts without impairing the function of diplomatic law.‖
186

  

The failure to resort to a measure not impairing the function of diplomatic law was assumed as a 

different aim not connected to the alleged breach of the US. This approach can be problematic if applied 

in the context of NAFTA Chapter 20 countermeasures those are allowed upon a panel decision of non-

compliance.
187

 In certain situations, the establishment of a panel itself may not be possible because the 

initial violator refused to cooperate. As such, any countermeasures taken in such situation can be 

interpreted as impairing the function of NAFTA, thus non-proportionality may always be found. This 

could effectively rendered countermeasures under Chapter 20 futile. The tribunal in ADM v. Mexico could 

have avoided coming into analysis because the lack of correlation between the aim and the alleged breach 

had been proven earlier through the evidence that Mexico took the measure merely to protect its domestic 

industry.  

According to the aim-approach, the availability of other measures to put an end to the breach without 

impairing the law in the more general context is critical to determine the proportionality of a 

countermeasure. This in some way reminds us of the less trade restrictive measure approach in the WTO 

in the assessment of the word ―necessary‖ under Article XX of the GATT.
188

 Even in the WTO, this 

approach will require the complaining Member to identify the possible alternatives to the measure that the 

other Member could have taken.
189

 The aim-approach goes to a further extreme of requiring non-

impairment. It remains questionable whether this approach can be adopted in the context of 
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countermeasures in trade and investment law due to the nature of countermeasures that constitute breach 

of international law whose wrongfulness is precluded. Requiring non-violation of the law in a more 

general context seems to be excessively demanding. Neither the claimants nor the tribunals actually 

provided the alternative countermeasures that could have been taken by Mexico in the case of ADM v. 

Mexico. 

Although availability of a less-restrictive measure may be taken into account for proportionality test, 

the fact that another measure is available should not make certain countermeasures disproportionate. This 

should require further analysis of the measures. Furthermore, it is not certain that taking the other measure 

would meet the aim of ending the breach itself because the breaching state has the discretion to determine 

its own actions.  

The tribunal continued to analyze the proportionality of the countermeasures based on qualitative-

comparison approach. It assessed the alleged breaches of NAFTA Chapter 7 and Chapter 20 on trade-

related obligations with regard to agricultural goods and to sanitary and phytosanitary measures, as well 

as obligations for state-state dispute settlement, and compared them with NAFTA Chapter 11 obligations 

which make private individuals (investors) as the direct object and beneficiaries, notwithstanding the fact 

that they do not hold individual substantive rights.
190

  

The tribunal found that since the obligations allegedly breached by the US were inter-state 

obligations, but the countermeasures breached obligations towards private individuals, then the 

countermeasure was not proportionate nor necessary nor reasonably connected to the aim of Mexico to 

induce the US‘ compliance.
191

 This line of reasoning demonstrates that the tribunal goes back to the aim 

approach and implies that Mexico should have resorted to other inter-state obligations under NAFTA 

when taking countermeasures. Even more explicitly, the tribunal said that ―Mexico‘s aim to secure 

compliance by the US of its obligations under Chapter VII and XX could have been attained by other 

measure not impairing the investment protection standards under Section A [Chapter XI of NAFTA].‖
192

 

The tribunal did not specify what the measure could be, and simply concluded that Mexico‘s 

countermeasures did not meet the proportionality requirement for a legitimate countermeasure under 

CIL.
193

 Meanwhile, in reality resorting to other inter-state obligations, especially in the trade area, could 

still breached obligations towards individuals, as illustrated above in the areas of services and IP rights.
194

 

This is startling because if followed to its logical conclusion, trade countermeasures, which in nature 

would always arise out of inter-state obligations, will never be legitimate countermeasures in international 

investment law. With the increasing integration of trade and investment by way of GVCs, trade 

countermeasures will in most cases have implication on investors. The rise of the GVCs across the world 

makes foreign investors present in most parts of the world, and they can be subject to trade measures of 

WTO Members, including countermeasures that may affect their investments, for example: suspension of 

concessions in Agreement on Trade in goods – e.g. taxes, suspension of concession in GATS – e.g. 

limitation of market access or deviation from national treatment to nationals of offending state in a 

specific sector, or suspension of protection of IP rights.  

Simply, the qualitative approach should not have been the test used because all countermeasures 

taken under IIAs will likely violate this test of proportionality. Instead, the tribunal should analyze the 
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gravity of the alleged breach and the gravity of the countermeasures. The proportionality of the measure 

should be weighed against the alleged breach, instead of whether investors are affected.  

The fourth criteria brought the tribunal to assess the nature of rights under NAFTA Chapter 11 as 

elaborated above. This criterion of non-impairment of individual rights of the claimant was never 

included in the ILC Articles.
195

 The tribunal ended up finding that individuals only enjoy the procedural 

right to invoke the responsibility of the host state.
196

 Since the tax measures (countermeasures) did not 

affect that procedural right, it did not undermine the validity of the countermeasures.
197

 

V. Resolving the Tension on Countermeasures between Trade and Investment Law 

This section seeks to propose several thoughts to resolve the tension between the two regimes.  

A. Individual Rights in International Investment Law 

1. Substantive v. Procedural or False Dichotomy? 

Of all issues addressed by the investment tribunals above, the biggest issue is whether defence of 

countermeasures is available under NAFTA Chapter 11. Absent the defence, WTO Members may not be 

able to take legitimate trade countermeasures that impact investors. At least from the discussion of the 

two tribunals, Corn Products v. Mexico and Cargill v. Mexico, the most critical question is regarding the 

nature of rights of investors under NAFTA Chapter 11, or in a more general context, under IIAs—

whether individuals have rights under IIAs.  

The advent of the human rights movement and international investment law, requires us to rethink 

what the recognition of individual right means in the doctrine of diplomatic protection. We argue that this 

word should be unpacked in today‘s context. Individuals may have a right separate from states, arising 

from contracts with states (including concession contracts), inalienable human rights, and constitutional 

rights. This is clear in international law and domestic law. Conversely, in the case of investment rights 

found inside IIAs (BITs or investment chapters in FTAs), we suggest that these benefits are connected to 

the rights of the home states and not severable independent rights.  

It does not really matter whether they have substantive right or procedural right as argued by the 

NAFTA tribunals, but what matters under Article 49 ILC Articles is that they must have independent 

individual right, sans attachment to the rights of states, such as inalienable human rights. On the other 

hand, if it is rights obtained through treaties, such rights remain revocable by the state parties. Absent the 

treaty, no such right exists. Simply, the rights are anchored in the investment treaties they stem from.
198

 

An example to this notion is two states (State A and B) are parties to the International Centre for the 

Settlement of Investment Disputes (ICSID) Convention. They also have a BIT between them providing 

that a dispute arising from the BIT between an investor of a Contracting Party and the other Contracting 

Party shall be submitted to the ICSID. At one point, State A decides not to use the ICSID mechanism 

anymore and refuses to entertain any case brought to the Centre by investors of State B. In response, State 

B takes a similar measure as a countermeasure and refuses to entertain any case brought against it by the 

investors of state B before the ICSID. In such a case, investors are left without any rights to enforce the 

state parties to the treaty to comply. This demonstrates that the rights remain solely of the states.  
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In IIAs, it is the rights of both states to have their citizens protected when investing abroad and their 

obligations to provide such protection to the citizens of the other parties. The citizens are merely 

beneficiaries of the treaties. This is supported by the fact that the ILC Articles clearly foresees this 

possibility that companies may lose business or even go bankrupt because of certain countermeasures, but 

that does not affect the legitimacy of the countermeasures. It mentioned specifically,  

―For example, if the injured State suspends transit rights with the responsible State in accordance 

with this chapter (countermeasures), other parties, including third States, may be affected thereby. 

If they have no individual rights in the matter they cannot complain. The same is true if, as a 

consequence of suspension of a trade agreement, trade with the responsible State is affected and 

one or more companies lose business or even go bankrupt. Such indirect or collateral effects cannot 

be entirely avoided.‖
199

 [emphasis added] 

When it referred to third parties, it also mentioned third States that basically have their own 

independent rights. The previous ILC Commentary confirms this interpretation because it provides more 

example of private individuals, e.g. companies, who basically have no independent individual rights on 

their own and only derive those rights from treaties. For this reason, even if it is argued that IIAs render 

procedural rights, countermeasures do not violate this right. 

2. Historical Development of Individual Rights in International Law 

In the past, the right of individual in international law is recognized through the doctrine of 

diplomatic protection. Under the doctrine, an injury to an individual by a foreign state is actionable by the 

individual‘s state of nationality. In its development, individual may have an access to bring a direct claim 

against a state at international forums through ―mixed claims‖, especially on matters pertaining human 

rights.
200

  

It may be useful to track the development of individual in international law to understand this matter 

better. The application of diplomatic protection began in the late eighteenth century. In diplomatic 

protection, Vattel opined that the rights and obligations of the protection of citizens were state rights, not 

individual rights.
201

  

In the 19
th
 and early 20

th
 centuries, various arbitrations had taken place relating to disputes over 

claims relating to the imposition of excessive customs duties,
202

 treatment of nationals (arrest or 

imprisonment),
203

 expropriation of property,
204

 and breach of contract by a state.
205

 Although the treaties 

referring these claims to arbitration did not specify the act as a violation of a state right or an individual 
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right, the procedures used in these arbitrations suggested that the claims were inter-state claims.
206

 The 

state of nationality had control over the claims throughout the whole procedure,
207

 entitled to receiving 

payment of the awards,
208

 and received legally binding decisions on an inter-state basis.
209

 The exception 

at that time was the Central American Court of Justice which gave individuals exclusive control of 

claims.
210

 Even so the Court did not treat the individuals as having any direct rights from international 

law, but merely a procedural right.
211

 This still follows closely Vattelian approach.  

The Permanent Court of International Justice (PCIJ) affirmed the doctrine of diplomatic protection in 

the Mavrommatis case as a right of a state to ensure respect for the rules of international law.
212

 

Furthermore, in Chorzów Factory, the PCIJ indirectly affirmed that in a diplomatic protection claim, the 

rights at issue are states‘ rights, not individual rights.
213

 

After World War I, post-war tribunals and commissions were established to deal specifically with 

claims for injury to individuals. The Peace Treaties (Treaty of Versailles) conferred direct international 

rights on individuals.
214

 Similarly, the Upper Silesian Mixed Commission and Arbitral Tribunal also 

operated in such a way where Germany and Poland signed a convention that allowed individuals to assert 

a private dispute against a state (including their own state of nationality) which related to the protection of 

their rights by the Geneva Convention Concerning Upper Silesia (Geneva Convention), and which gave 

access to individuals to a mixed commission in cases where disputes relating to minorities protection.
215

 

The tribunal operated on the basis that individuals had rights under international law.
216

 The formulation 

of the treaty clearly indicates this, as shown in Article 67 (1) of the Geneva Convention: 

―All German nationals shall be equal before the law and shall enjoy the same civil and 

political rights without distinction as to race, language or religion. 

All Polish national shall be equal before the law and shall enjoy the same civil and political 

rights without distinction as to race, language or religion.‖ 

This era witnessed the starting point of recognition of individual rights under international treaties where 

the state parties so intended. The practice reflected the idea that states may confer upon individuals 

―international rights strict sensu, i.e. rights which they acquire without the intervention of municipal 

legislation and which they can enforce in their own name before international tribunals.‖
217

 This is shown 

from Article 147 of the Geneva Convention:  
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―The Council of the League of Nations shall be competent to decide upon any individual or 

collective petitions relating to the provisions of this Part or addressed directly to it by 

persons belonging to a minority…‖ [emphasis added] 

After 1945, in Interhandel, the ICJ affirmed the doctrine of diplomatic protection as expounded by the 

PCIJ in Mavrommatis. In this case, the Swiss government brought a claim on behalf of Interhandel, a 

Swiss company, that the US was under the obligation to restore Interhandel‘s assets in the US based on 

Article IV paragraph (1) of the Washington Accord 1946 that provides, ―The Government of the United 

States will unblock Swiss assets in the United States. The necessary procedure will be determined without 

delay.‖ 

The language of Article IV (1) Washington Accord 1946 does not grant substantive right to an 

individual — instead it only imposes obligations on the states. When the ICJ mentioned that the state had 

―adopted the cause of its national‖ whose rights had been violated,
218

 it may indicate that the property 

right of individual did exist under national law. However that right does not exist in international law. It 

was through this provision that Swiss government obtained the right to exercise diplomatic protection 

specifically with regard to the assets. The provision did not grant an individual right to the investor. The 

same actually applies with most IIAs, but in these agreements, states take an extraordinary approach of 

allowing individuals to bring claims. However, the rights remain of the states, except provided differently.  

This narrows the discussion to when a treaty may confer rights to individual. In Avena v. Mexico, the 

ICJ affirmed that individuals may acquire rights directly under international treaties.
219

 In this case, it 

analyzed Article 36(1) of the Vienna Convention on Consular Relations 1963 (VCCR) which provides: 

―With a view to facilitating the exercise of consular functions relating to nationals of the 

sending State:  

(a) consular officers shall be free to communicate with nationals of the sending State and to 

have access to them…‖ 

Based on the plain reading of the provisions, the ICJ concluded that it confers rights to individuals. It did 

not even inquire about the intention of the contracting parties to the convention.
220

 This approach can be 

contrasted with the approach of the PCIJ in Danzig where the latter required states parties to a treaty to 

demonstrate clear intention when they sought to confer rights on individuals.
221

 This demonstrates that 

possibly in determining the existence of individual rights before international law, one has to look at the 

language of the specific treaty. 

3. Textual Interpretation of the IIAs 

The Vienna Convention on the Law of Treaties 1969 (VCLT), Article 31 (1) requires for an 

interpretation to be done ―in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context in the light of its objects and purpose‖. In this regard, if we look at the 

formulation of Section A of NAFTA Chapter 11, for example Article 1102, the text provides:  

―Each Party shall accord to investors of another Party treatment no less favorable than that it 

accords, in like circumstances, to its own investors with respect to the establishment, 
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acquisition, expansion, management, conduct, operation, and sale or other disposition of 

investments.‖  

Applying the rules of interpretation under the VCLT, the language of this provision does not confer direct 

rights to investors. Let us look at the formulation in some other treaties:  

―More particularly, each Contracting Party shall accord to such investments treatment 

which in any case shall not be less favourable than that accorded either to investments of 

its own nationals or to investments of nationals of any third State, whichever is more 

favorable to the national concerned.‖
222

  

 ―Each Party shall accord to investors of the other Party treatment no less favorable than 

that it accords, in like circumstances, to its own investors with respect to the establishment, 

acquisition, expansion, management, conduct, operation, and sale or other disposition of 

investments in its territory.‖
223

 

Similarly, the plain reading of the provisions above indicates that the agreements do not grant direct 

individual rights to investors, but impose obligations on states. This may be different than other treaties 

using a hybrid-approach, such as:  

1. Indonesia – UK BIT
224

 

―Neither Contracting Party shall in its territory subject investments or returns of nationals 

or companies of the other Contracting Party to treatment less favourable than that which it 

accords to investments or returns of nationals or companies of any third State.‖
225

 

―Investments of nationals or companies of either Contracting Part shall not be nationalised, 

expropriated or subjected to measures having effect equivalent to nationalization or 

expropriation …‖
226

 

2. Germany Model BIT
227

 

―Neither Contracting State shall in its territory subject investments owned or controlled by 

investors of the other Contracting State to treatment less favorable than it accords to 

investments of its own investors or to investments of investors of any third State.‖
228

  

―Investments by investors of either Contracting State shall enjoy full protection and 

security in the territory of the other Contracting State.‖
229

 

If we are to strictly apply for the rules of interpretation of the VCLT to determine whether an individual 

right exists, then investment treaties with NAFTA-type language do not provide independent rights to 
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investors, but some provisions of treaties using the hybrid approach may confer the rights. However, we 

argue that this interpretation is not useful because only relying on the text without the context may lead to 

diverse interpretations.  

4. Interpretation of the Treaty and General International Law 

According to Article 31 VCLT, interpretation must also take into account the overall context of the 

agreement along with its object and purpose. In the case of FTAs such as NAFTA, a tribunal interpreting 

the Investment Chapter of a FTA should take into account other Chapters, including Chapter 20. By 

virtue of such interpretation, as explained earlier above, countermeasures can be taken under Chapter 20. 

If it is available under Chapter 20, the conclusion will be that it will also be available under CIL, and this 

in effect confirms our understanding that even if individuals may have right under IIAs, it remains a non-

independent right.  

With regard to the availability of the defence of countermeasures arising from CIL in other IIAs, this 

should be perceived as such because the rules of state responsibility continue to apply with regard to state 

actions under the relevant agreement,
230

 except if it is explicitly excluded by the parties of the agreement.  

5. Implementing the Intermediate Theory 

Although we are persuaded by the intermediate theory adopted by the tribunal in ADM v. Mexico, we 

disagree with the classification of procedural and substantive rights done by the tribunals in ADM v. 

Mexico and Corn Products v. Mexico. Rovine in his concurrence of ADM v. Mexico tribunal mentioned 

specifically that the ILC Articles ―do not distinguish between procedural rights that may be superseded by 

countermeasure, and substantive rights that may not.‖
231

 Even so he argued that the legal redress for the 

wrong committed under Section A of Chapter 11 constituted a substantive right.
232

 The tribunal in Cargill 

v. Mexico also preferred not to characterize whether the rights under Chapter 11 are procedural or 

substantive, but emphasized on the ability of the investor to institute a claim.
233

 

We differ from Rovine and the tribunal in Cargill v. Mexico and argue that investors do not have 

individual rights because basically the rights to investment protection are derived from the home state‘s 

right and fully dependent on the state parties.
234

 This is confirmed by the tribunal in Loewen which stated 

that under NAFTA Chapter 11, ―claimants are permitted for convenience to enforce what are in origin the 

rights of Party States.‖
235

 The tribunal in Cargill v. Mexico should not have merely focused on the origin 

of the right in dismissing the derivative nature of investors‘ rights, but it should focus on the continuation 

of the right. In fact, this is supported to the well-known principle of jus tertii in contract law that parties to 

a contract may agree to make a third party as the beneficiary of the contract and accordingly give the third 

party the right to sue the promisor. In such case, simply the rights ceases when the parties decide to 

terminate it. 

Furthermore, this is different from rights arising from concessions contracts entered into between a 

state and a private investor. In such a contract, both parties have their own respective rights and 

obligations. Private investors have rights in the contract and can enforce the contract before tribunals, 
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including arbitration if the terms of the contract provides as such. In contradistinction, in the last 50 years 

in order to create better investment climate, states have decided to render benefits to investors, regardless 

the fact that they are not direct parties to the treaties by way of BITs and Investment Chapters in FTAs. 

The investors simply obtain the benefit of these agreements from the creation of network of rights and 

obligations by their home states and relevant host states. Only in the former case of direct contract with 

states like concessions contract, do investors enjoy independent rights and simply countermeasures cannot 

preclude wrongfulness arising thereof. 

By finding that investor has no independent right under IIAs, the tension of legitimate trade 

countermeasures in investment law may be resolved. The Commentary to Article 22 ILC Articles 

provides that indirect or consequential effects on countermeasures on third parties which do not involve 

an independent breach of any obligation to those third parties will preclude wrongfulness.
236

 The 

Commentary to Article 49 ILC Articles went further to recognize that legitimate reprisals against an 

offending state may even affect nationals of an innocent state as an indirect and unintentional 

consequence which the injured state will always endeavor to avoid or limit as far as possible, but at the 

same time indirect or collateral effects to one or more companies cannot be entirely avoided.
237

 It also 

mentioned that, ―if they have no individual rights, they cannot complain‖.
238

 By adopting the intermediate 

theory, individual rights of investors are not independent from the rights of state under IIAs, and thereby 

they cannot complain. Accordingly, legitimate trade countermeasures shall remain lawful in investment 

law.  

B. Issuance of Joint-Interpretation of the Treaty by the State Parties 

If decoding the nature of individual right in International Investment Law fails to solve the tension 

between trade and investment regimes, and it is still believed that investment treaties confers individual 

rights —both substantive and procedural, then we need an alternative solution. Simply, it is 

incomprehensible that a legitimate trade countermeasure, especially one that has been authorized by the 

WTO, can be considered illegitimate or even inadmissible before an arbitral tribunal either established 

under NAFTA or other IIAs. Allowing such a paradox to continue simply restrict states‘ options of 

countermeasures, and even discredit the notion of countermeasures that has been an effective mechanism 

to ensure compliance in the DSM.  

In the case of NAFTA, this tension can probably solved by having the NAFTA Free Trade 

Commission (FTC)
239

 to issue a binding interpretation of NAFTA Chapter 11 under Article 1131 

NAFTA. In the interpretation, the FTC can clearly state that: 

―The provisions under Section A of Chapter 11 of the NAFTA do not confer substantive 

rights to investors. The protection that investors enjoy is derived from their home states‘ 

rights in the Agreement. Section B of Chapter 11 of the NAFTA confers procedural 

rights to investors to directly enforce the derived rights in Section A.‖ 

Accordingly, with no rights of their own under the Chapter, any unintended breach to the Chapter 

caused by countermeasures will be precluded from its wrongfulness. 

Alternatively, the FTC can issue a statement that clarify the relationship between NAFTA Chapter 11 

and Chapter 20, specifically Article 1115 and Article 2019. For example, it can clarify by stating that  
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―Nothing in Chapter 11 of the NAFTA may prohibit a Party to take measures in 

accordance with Article 2019 of the NAFTA.‖  

Despite this proposed solution, the test of proportionality as developed by the tribunal in ADM v. Mexico 

also needs to be addressed. In contrast to the WTO which required an authorization of the DSB prior to 

the taking of a countermeasure, NAFTA does not have that procedure. However, they both allow for the 

other Member State to request a panel to assess the legitimacy of countermeasures. Upon a Chapter 20 

panel‘s approval of the legitimacy of the countermeasure, we believe that Chapter 11 arbitral tribunal 

should pay due deference to the decision of the initial panel. For this purpose, it will be useful to include 

another clarification clause, ―Measures that have been approved by a panel under Article 2019 of the 

NAFTA is not subject to any evaluation by arbitral tribunal established under NAFTA Chapter 11.‖ 

Newer IIAs, such as the ASEAN Comprehensive Investment Agreement (ACIA) also allows a request 

for a joint interpretation of any provision of the agreement from the Member States. Article 40 (2) ACIA 

provides that the tribunal on its account or at the request of a disputing party shall request a joint 

interpretation of any provision of the agreement that is in issue in a dispute.
240

 Then, the Member States 

shall submit in writing their joint decision regarding the interpretation to the tribunal. Such a joint 

decision shall be binding on a tribunal, and the decision or award issued by the tribunal shall be consistent 

with the joint decision. This is explicitly provided in the ACIA. 

Unfortunately, BITs do not have a mechanism for the parties to the agreements to provide their joint-

interpretation of provisions in the agreements. This should not prohibit treaty parties to those BITs from 

issuing a joint-interpretation. Despite the absence of explicit provisions for such a mechanism, Article 31 

(3)(a) VCLT clearly requires subsequent agreement between the parties regarding the interpretation of the 

treaty or the application of its provision to be taken into account. As such, when they apply this 

customary rules of interpretation on the BIT, tribunals shall take into account such joint-interpretation as 

highly persuasive evidence in deciding a dispute involving such a situation.
241

 

The mechanism of joint-interpretation still pleads for a question to be answered: which provision 

should be interpreted to clarify the relationship between trade countermeasures and investment 

countermeasures? Since no BIT contains a provision on countermeasures, we suggest for a joint-

interpretation on instituting a claim before investor-state arbitration. The joint-interpretation may to 

include a clause such as, ―An investor may bring a claim against the breach of this agreement subject to 

legitimate trade countermeasures.‖  

This may seem to be an oversimplification of joint-interpretation, and we do recognize that if the joint-

interpretation in effect actually amends the treaty, it will have to go through certain procedure as required 

by the BIT itself. However, we argue that it does not amend the BIT because as recognized by the 

tribunals, the notion of countermeasures under CIL does exist for treaty parties of IIAs based on the 

formulation of most arbitration rules that international law shall continue to apply.
242

 Additionally, it is 

also available as part of the rules on state responsibility that should apply on the conducts of states, 

including with regards to the treaty itself. 

We also note that an issue may arise as regards the willingness of the treaty parties to issue this type of 

joint-interpretation, especially given that the area of countermeasures remains less clear. However, the 
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fact that the question arising from the existing disputes actually raises an important concern for the trade 

interests of these states, we believe that there is some merit to believe that joint-interpretation will be 

possible. 

C. Write into BITs and IIAs a clause that says if WTO-authorized it is not a breach 

An alternative to the creation of a body is to amend IIAs by including a clause that recognizes the right of 

parties to take countermeasures, specifically in relations to legitimate trade countermeasures, such as that 

authorized by the WTO. This is especially useful for the parties who are members of the WTO or 

members of certain FTAs. The clause can be formulated as follows:  

―Nothing in this agreement shall prevent a Contracting Party from taking a trade 

countermeasure that has been authorized by the Dispute Settlement Body of the World Trade 

Organization against the other Contracting Party, despite the fact that the countermeasure 

may have effects on investments of nationals or companies of the other Contracting Party 

under this agreement.‖ 

The authors acknowledge that amending an IIA is not simple. Where an investment agreement does 

not specify the procedure to amend, Article 39 VCLT will be applicable, namely that any amendment can 

be done by agreement between the parties. As such, amending an agreement will require consent from 

both states. However, this may not be necessarily difficult to achieve especially when both members of 

the treaty are members of the WTO, there is a greater interest that in the future their countermeasures will 

also be recognized in investment regime. It is important to note that the amendment may need to happen 

long before any countermeasure is to be imposed. Otherwise, the party subject to the countermeasure may 

be reluctant to agree to such an amendment, especially when its affected investor has lobbied the 

government regarding the negative impacts that he/she may suffer. The other difficulty is the requirement 

to obtain ratification which will involve the legislative branch of the parties. Where political interest is at 

play, this is not an easy task.  

Alternatively, where the parties cannot agree to amend, state parties may simply terminate the 

existing treaty and redraft a new treaty. However, this will have to wait until the termination time of the 

relevant treaty as regulated thereof. Even in this situation, consent by both members is needed in the 

process, and ratification process may pose an extreme political challenge to both parties. 

VI. Conclusion 

The paper has highlighted the prominent tension arising between the two regimes of trade and investment 

law. It is hard to discern that a legitimate trade countermeasure—that has gone through assessment of a 

dispute settlement body and authorized— can lead to an investment claim against the state. This issue is 

in fact becoming very imminent especially with the number of BITs concluded amongst states during the 

last 50 years and the increasing number of IIAs and FTAs with Investment Chapters those have been 

concluded and are being negotiated, coupled with the intrinsically close relationship between the two 

regimes. Not to mention the rising number of GVCs where investors have their operations in various 

different parts of the world. All these factors demonstrate the high likelihood of a similar case to the 

Sugar War arising in the future.  

We note that in the Sugar War, Mexico may not have had good grounds to argue for legitimate trade 

countermeasures, but in other cases involving legitimate WTO-authorized countermeasures that affect 

foreign investors, resolution between the two regimes must be found.  
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We note that the central issue in the case is with regard the right of individual under IIAs. This is 

critical to determine whether countermeasures can preclude wrongfulness under the IIAs. If they do have 

individual rights, countermeasures may not preclude wrongfulness when the measures breach the IIAs. 

In dealing with this subject matter, traditional methods of interpretation based on the text of the 

agreement may not be helpful to guide us because one can always come to multiple interpretations, 

especially with the vaguely drafted BITs. In interpreting the agreement, we should look at the context of 

the agreement, including its general framework (in the case of FTAs) and general international law that is 

applicable to the agreements at the same time, including how it relates to other agreements in order to 

come to a purposeful results of interpretation.  

Even though textual reading of some IIAs may imply that they confer rights to investors, in reality the 

rights are not independent from the home states. This is clearly shown from the fact that the state parties 

may revoke the treaty, thereby no rights of investors are left and they cannot even complain regarding 

such revocation. In IIAs, the state parties remain the holders of the rights and obligations in the treaties, 

but individuals enjoy benefits thereof. In contrast, individuals do enjoy independent rights from 

concession contracts that they enter into with states, including the right to bring a claim if there is a 

breach of the contract. There is clearly a fundamental difference between the two instruments. Through 

this interpretation, we can find that investors do not enjoy independent individual rights and therefore 

legitimate trade countermeasures may preclude wrongfulness arising from breach of obligation in the 

relevant state‘s IIAs.  

Further, we also note that in the case of a legitimate trade countermeasures, due deference should be 

given by arbitral tribunals because the countermeasures have gone through scrutiny of relevant bodies 

with the specific jurisdiction, i.e. the WTO DSB or the panel in NAFTA Chapter 20.  

Additionally, it is critical to correct the misconception of the criterion of proportionality as suggested 

by the tribunal in ADM v. Mexico which will always lead to the finding of non-proportionality. The 

comparison of the nature of obligations between the defence and the breach in investment dispute is 

simply flawed.  

We recommended several ways to resolve the tension, including 1) renewal of understanding 

regarding the nature of rights under investment agreements, including through intermediate theory; 2) 

issuance of joint-interpretation by state parties, and 3) amendment of investment agreements. The first 

suggestion may depend on relevant tribunals adjudging a case with such tension. There is no guarantee 

that the relevant tribunals will adopt such theory and interpretation method. Meanwhile the second and 

third suggestions will require further actions by state parties of IIAs, each requiring different political 

actions and may have their own difficulties. However, once taken, these two ways can ensure that such 

tensions will arise exist in the future and that legitimate trade countermeasures will be respected in 

International Investment Law.  

 


