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I. Introduction 

1. On 22 January 2013, the Philippines initiated compulsory arbitration against China under Annex 
VII of the 1982 United Nations Convention on the Law of the Sea (UNCLOS)1  with respect to its 
dispute with China over maritime rights and jurisdiction in the South China Sea. China is following 
a policy of non-appearance and non-participation in the case, but the case is proceeding in its 
absence. The Philippines submitted its Memorial on 15 March 2014. China issued a Position Paper 
on the case on 7 December 2014, but did not submit a Counter-Memorial. The Arbitral Tribunal is 
holding a hearing in July 2015 on the issue of whether it has jurisdiction to decide the case.  

2. This paper examines the Philippines v. China case, its recent developments and its significance for 
the maritime disputes in the South China Sea. The paper is structured as follows. Section II offers 
an overview of UNCLOS and its Dispute Settlement Regime. Section III looks into the procedural 
history of the case. Section IV evaluates the arguments of both parties on jurisdiction. Section V 
addresses China’s reclamation activities and the prospects for a request for provisional measures. 
Section VI examines the issues that might be addressed on the merits. Section VII assesses the 
impact of China’s non-appearance and non-participation, and assesses the significance of China’s 
non-compliance with an Award, and Section XIII concludes with some comments on the broader 
significance of the case. 

II. UNCLOS and its Dispute Settlement Regime 

3. UNCLOS was intended to promote the peaceful uses of the oceans by establishing a legal order 
that would be universally accepted. It took more than ten years to negotiate before it was adopted 
on 10 December 1982 and more than another decade before it entered into force on 10 November 
1994.2 It is now almost universally accepted, with 167 parties including the European Union.3 All 
the States surrounding the South China Sea are parties,4 and they have been legally bound by its 
provisions in relation to each other since 5 November 1996, the date on which the Convention 
entered into force for Brunei Darussalam, the last State bordering the South China Sea to become 
a party.  

4. One of the unique features of UNCLOS is the system for the settlement of disputes in Part XV of 
the Convention. These provisions are an integral part of the Convention, and a State must accept 

                                                           
1  United Nations Convention on the Law of the Sea, adopted 10 December 1982, 1833 UNTS 397 

(entered into force 16 November 1994) (UNCLOS). 
2  See Tommy Koh and S Jayakumar, ‘Negotiating Process of the Third United Nations Conference on the 

Law of the Sea’, in United Nations Convention on the Law of the Sea 1982: A Commentary (Myron H. 
Nordquist, ed., Martinus Nijhoff, Volume 1, 1985) pp. 29-134. 

3  See United Nations Treaties Collection, Status of Treaties, at 
http://treaties.un.org/pages/ParticipationStatus.aspx.  

4  The dates of ratification of the five claimant states are as follows: Brunei Darussalam, 5 November 
1996; China, 7 June 1996; Malaysia, 14 October 1996; the Philippines, 8 May 1984; and Vietnam, 25 
July 25 1994. See United Nations Treaties Collection, Status of Treaties, at 
http://treaties.un.org/pages/ParticipationStatus.aspx. 
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them if it becomes a party to the Convention. The most unique feature of the UNCLOS dispute 
settlement regime is the compulsory procedures entailing binding decisions in Section 2 of Part 
XV. The general principle under Section 2 is that if any dispute arises between two States Parties 
on the interpretation or application of any provision of the Convention, and the dispute cannot 
be resolved by negotiation, either party to the dispute may unilaterally refer the dispute to an 
international court or arbitral tribunal for a decision. No additional consent from the other party 
is required, as they are deemed to have accepted this procedure in advance when they became a 
party to UNCLOS. 

5. There are some exceptions and exclusions to the system of compulsory procedures entailing 
binding decisions. First, the provisions only apply to disputes on the interpretation or application 
of the provisions of UNCLOS. Therefore, they would not apply to disputes on which State has the 
better claim to sovereignty over an offshore island because there are no provisions in UNCLOS on 
this issue. Second, Article 298 permits States to declare that they do not accept the system of 
compulsory procedures entailing binding decisions for certain categories of disputes, including 
disputes on military activities and disputes on the provisions on the delimitation of maritime 
boundaries. In addition, Article 297 excludes disputes on certain provisions relating to fisheries 
and marine scientific research.  

6. When a State becomes a party to UNCLOS, or at any time thereafter, it has a right to make a formal 
declaration stating that it prefers disputes to which it is party to be heard by one or more of the 
following courts or tribunals: (1) the International Court of Justice (ICJ); (2) the International 
Tribunal for Law of the Sea (ITLOS); (2) an Arbitral Tribunal established under Annex VII of UNCLOS; 
or (4) a Special Arbitral Tribunal established under Annex VIII of UNCLOS. If the States Parties to 
the dispute have not chosen the same court or tribunal,5 or have made no choice,6 then the 
dispute will go to Arbitration under Annex VII, unless the parties otherwise agree.7  

7. If the procedures in Section 2 of Part XV of UNCLOS are invoked and one of the parties to the 
dispute believes that the court or tribunal has no jurisdiction to hear the dispute, it can challenge 
the jurisdiction of the court or tribunal. In such case, the court or tribunal will decide whether it 
has jurisdiction. This is consistent with the general principle of law known as the doctrine of 
competence-competence, whereby a court or arbitral tribunal has the power to determine its own 
jurisdiction. 

                                                           
5 Article 287(5), UNCLOS. 
6 Article 287(3), UNCLOS. 
7 Article 287(5), UNCLOS.  
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III. Philippines v. China: Procedural History 

Institution of Proceedings 23 January 2013 

8. On 23 January 2013, the Philippines officially notified China that it had instituted arbitral 
proceedings against it under Annex VII of UNCLOS (Notification and Statement of Claim).8 The case 
was initiated as an Annex VII arbitration because neither the Philippines nor China had made a 
declaration under Article 287 indicating a preferred choice of procedure. 

9. Article 3 of Annex VII provides for the constitution of the arbitral tribunal, unless the parties 
otherwise agree. The tribunal is to consist of five members. The party instituting the proceedings 
appoints one arbitrator when it institutes the proceedings. The Philippines did this and gave notice 
it was appointing Rudiger Wolfrum, the German judge on ITLOS. The other party then has thirty 
days to appoint its arbitrator. The remaining three members are then to be appointed by 
agreement between the parties, and one of these three is to be appointed as President of the 
Tribunal. 

10. On 19 February 2013, China presented the Philippines with a diplomatic note in which it described 
“the Position of China on the South China Sea issues,” and rejected and returned the Philippines’ 
Notification and Statement of Claim.9  

11. Article 3 of Annex VII provides that if the other party fails to appoint its arbitrator or if the two 
parties cannot agree on the remaining three arbitrators, the party initiating the case may request 
that the appointments be made by the President of ITLOS from the List of Arbitrators nominated 
by States Parties in accordance with Article 2 of Annex VII. In accordance with the procedures in 
Article 3 of Annex VII, the ITLOS President appointed Stanislaw Pawlak of Poland (current judge of 
ITLOS) as China’s arbitrator. The ITLOS President then appointed the remaining three arbitrators: 
Jean-Pierre Cot of France (current Judge of ITLOS), Professor Alfred Soons of the Netherlands, and 
Chris Pinto of Sri Lanka. Chris Pinto was named President of the Tribunal, but was subsequently 
replaced by Thomas Mensah of Ghana (former President of ITLOS), who was then appointed 
President of the Tribunal.  

12. Article 9 of Annex VII provides that if one of the parties to the dispute does not appear before the 
arbitral tribunal or fails to defend its case, the other party may request the tribunal to continue 
the procedures. Therefore, the case has proceeded without the participation or appearance of 
China. China has reiterated subsequently that its policy in the case is one of non-appearance and 
non-participation. 

13. Article 5 of Annex VII provides that “[u]nless the Parties to the dispute otherwise agree, the 
Arbitral Tribunal shall determine its own procedure, assuring to each Party a full opportunity to 

                                                           
8 See Notification and Statement of Claim of the Philippines dated 22 January 2013, available together 

with press release at http://www.dfa.gov.ph/index.php/newsroom/unclos . 
9  Foreign Ministry Spokesperson Hong Lei's Regular Press Conference on February 19, 2013, 

http://www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510_665401/2511_665403/t1015317.shtml . 

http://www.itlos.org/fileadmin/itlos/documents/press_releases_english/PR_197_E.pdf
http://www.dfa.gov.ph/index.php/newsroom/unclos
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be heard and to present its case”. In August 2013, the Tribunal, after having sought the views of 
the parties, issued Rules of Procedure for the arbitration.  

Procedural Order No. 1 of 27 August 2013 and Philippines’ Memorial 

14. On 27 August 2013, the Arbitral Tribunal issued Procedural Order No. 1.10 The procedural order 
formally adopted the Rules of Procedure and fixed 30 March 2014 as the date on which the 
Philippines should submit its Memorial. It directed the Philippines to fully address all issues in its 
Memorial, including matters relating to the jurisdiction of the Arbitral Tribunal, the admissibility 
of the Philippines’ claim, as well as the merits of the dispute.  

15. The procedural order also indicated that the Permanent Court of Arbitration (PCA) at The Hague 
would serve as the Registry for the proceedings in the case.  

16. The Philippines submitted its Memorial by the deadline of 30 March 2014. The Memorial is a 
written argument setting out the Philippines’ case on the jurisdiction of the Arbitral Tribunal and 
on the merits of its claims as well as the relief it seeks from the Tribunal. The Memorial has not 
been made public, but it has been reported that it consists of ten volumes. Volume I, which is 270 
pages in length, contains the Philippines’ analysis of the applicable law and the relevant evidence, 
and sets out the relief sought in regard to its claims. Volumes II through X contain the documentary 
evidence and maps cited in Volume I that support the Philippines’ claims. Volumes II through X 
consist of more than 3,700 pages, including more than 40 maps, for a total submission of nearly 
4,000 pages.11 

Procedural Order No. 2 of 3 June 2014 – Date for China’s Counter-Memorial 

17. On 3 June 2014, the Arbitral Tribunal issued Procedural Order No. 2.12 It fixed 15 December 2014 
as the date for China to submit its Counter-Memorial responding to the Philippines’ Memorial. 
Before adopting Procedural Order No. 2, the Arbitral Tribunal provided each Party with the 
opportunity to comment on scheduling and a draft of Procedural Order No. 2. On 29 May 2014, 
the Philippines submitted comments. On 21 May 2014, the PCA received a Note Verbale from 
China in which it reiterated its position that “it does not accept the arbitration initiated by the 
Philippines” and that the Note Verbale “shall not be regarded as China’s acceptance of or 
participation in the proceedings”. 

18. On 7 December 2014, just a few days before the 15 December 2014 deadline by which it was to 
submit its Counter-Memorial, China officially released a Position Paper of the Government of the 
People's Republic of China on the Matter of Jurisdiction in the South China Sea Arbitration Initiated 

                                                           
10  The procedural orders are available with other information on the case on the website of the Permanent 

Court of Arbitration. http://www.pca-cpa.org/showpage.asp?pag_id=1529.  
11  Statement of Secretary Albert F. del Rosario on the Submission of the Philippines’ Memorial to The 

Arbitral Tribunal, 30 March 2014, available at http://www.dfa.gov.ph/index.php/newsroom/dfa-
releases/2460-statement-of-secretary-albert-f-del-rosario-on-the-submission-of-the-philippines-
memorial-to-the-arbitral-tribunal. 

12  Supra, footnote 10. 

http://www.pca-cpa.org/showpage.asp?pag_id=1529
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/2460-statement-of-secretary-albert-f-del-rosario-on-the-submission-of-the-philippines-memorial-to-the-arbitral-tribunal
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/2460-statement-of-secretary-albert-f-del-rosario-on-the-submission-of-the-philippines-memorial-to-the-arbitral-tribunal
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/2460-statement-of-secretary-albert-f-del-rosario-on-the-submission-of-the-philippines-memorial-to-the-arbitral-tribunal
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by the Republic of the Philippines13 (Position Paper). The statement articulated the position of the 
Chinese Government on why it was of the view that the Arbitral Tribunal had no jurisdiction.  

19. During the same week, there were two other developments that could have an impact on the 
case. First, Vietnam submitted a Statement to the Arbitral Tribunal asking the Tribunal to take its 
interests into account. The Statement was transmitted by the Ministry of Foreign Affairs of Viet 
Nam to the Arbitral Tribunal through the Registry of the PCA.14 This Statement raises difficult 
issues concerning how the Arbitral Tribunal should deal with communications from third parties 
who have an interest in the case.  

20. On 5 December 2014, the Department of State of the United States published a study on China’s 
Maritime Claims in the South China Sea. The Study is one of a series of studies on “Limits in the 
Seas” issued by the Office of Ocean and Polar Affairs, Bureau of Oceans and International 
Environmental and Scientific Affairs in the Department of State and aims to examine a coastal 
State’s maritime claims and assess their consistency with international law.15 This study contains 
a detailed examination of the significance under international law of the nine-dash line map, 
which is one of the most important issues that could be considered by the Arbitral Tribunal if it 
decides to consider the merits of the case. Although the US Study was not addressed to the 
Arbitral Tribunal, it could have an impact if it were cited in the hearings on the merits.  

Procedural Order No. 3 of 17 December 2014 – Supplemental Written Submission 

21. On 17 December 2014, the Arbitral Tribunal issued Procedural Order No. 3.16 The order took note 
of China’s decision not to submit a Counter-Memorial by the fixed date of 15 December 2014 and 
requested further written argument from the Philippines on specific issues. The Arbitral Tribunal 
noted that although its members had been furnished with copies of China’s Position Paper of 7 
December 2014, the Chinese Government had via communications to the Registry, made it “clear 
that the forwarding of the aforementioned Position Paper shall not be regarded as China’s 
acceptance of or its participation in the arbitration.”  

22. With Procedural Order No. 3, the Arbitral Tribunal issued a “Request for Further Written Argument 
by the Philippines Pursuant to Article 25(2) of the Rules of Procedure”. In its supplemental 
submission, the Philippines was directed to address specific issues relating to both the jurisdiction 
of the Arbitral Tribunal and the merits of the case. The Philippines was given until 15 March 2015 
to file a supplemental written submission addressing the Arbitral Tribunal’s Request. In its 
supplemental written submission the Philippines was invited to address, as it considers 
appropriate, any public statements made by the Chinese government in relation to the dispute. 

                                                           
13   Available on website of Ministry of Foreign Affairs of the People’s Republic of China at 

http://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1217147.shtml.  
14  Remarks by MOFA Spokesperson Le Hai Binh on the South China Sea Arbitration case, 

http://www.mofa.gov.vn/en/tt_baochi/pbnfn/ns141212143709. The statement has not been made public. 
15  Limits in the Seas, No. 143, China: Maritime Claims in the South China Sea, December 5, 2014, 

http://www.state.gov/documents/organization/234936.pdf.  
16  Supra, footnote 10. 

http://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1217147.shtml
http://www.mofa.gov.vn/en/tt_baochi/pbnfn/ns141212143709
http://www.state.gov/documents/organization/234936.pdf
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The Arbitral Tribunal also stated that China will have until 16 June 2015 to provide any comments 
in response to the supplemental written submission of the Philippines.  

23. The Philippines submitted its Supplemental Written Submission by 15 March 2015 as requested 
by the Arbitral Tribunal. The Supplemental Written Submission consists of 12 volumes totaling 
over 3,000 pages. Volume I consists of 200 pages of written argument. Volume II consists of a 200-
page atlas containing detailed information about 49 islands, reefs and other features in the South 
China Sea.17  

24. In a Statement released by the Department of Foreign Affairs of the Philippines, the Philippines 
disclosed that on 16 December 2014, the Arbitral Tribunal submitted 26 questions to the 
Philippines requesting additional argument and information, which were to be addressed in the 
supplemental written submission (Statement of the Philippines). The questions posed by the 
Arbitral Tribunal relate to issues concerning both the Tribunal’s jurisdiction and the merits of the 
Philippines’ claims, including the Philippines’ principal claim challenging the lawfulness of China’s 
so-called “nine-dash line”. The Philippines submitted detailed responses and extensive additional 
information in its Supplemental Written Submission in response to the Tribunal’s questions.  

Procedural Order No. 4 of 22 April 2015 – Oral Hearing on Jurisdiction 

25. On 22 April 2015, the Arbitral Tribunal issued Procedural Order No. 4.18 It set the dates of 20-21 
July 2015 for an oral hearing at The Hague on the issues of jurisdiction and admissibility in the 
case. In its Procedural Order, the Arbitral Tribunal stated that after seeking the views of the 
Parties, it has decided it will treat China’s communications (including the Position Paper of 7 
December 2014) as constituting a plea concerning the Arbitral Tribunal’s jurisdiction for purposes 
of Article 20 of the Rules of Procedure. Article 20 provides that the Arbitral Tribunal shall rule on 
any plea concerning its jurisdiction as a preliminary question. Therefore, the Tribunal decided to 
bifurcate the case and hold separate hearings on jurisdiction and admissibility.  

26. At the hearing in July 2015, the Arbitral Tribunal will address the objections to jurisdiction set out 
in China’s Position Paper, and will also consider other matters concerning its jurisdiction and the 
admissibility of the Philippines’ claims. The procedural order also states that after receiving any 
comments China may make by 16 June 2015 with respect to the Philippines’ Supplemental Written 
Submission, the Arbitral Tribunal may also pose further questions to the Parties to be addressed 
in the course of the July hearing.  

                                                           
17  Statement on the Philippines’ Supplemental Submission to the Arbitral Tribunal, 17 March 2015, 

available at http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/5667-statement-on-the-
philippines-supplemental-submission-to-the-arbitral-tribunal.  

18  Supra, footnote 10. 

http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/5667-statement-on-the-philippines-supplemental-submission-to-the-arbitral-tribunal
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/5667-statement-on-the-philippines-supplemental-submission-to-the-arbitral-tribunal
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IV.  Jurisdiction of the Arbitral Tribunal 

Philippines’ Arguments on Jurisdiction 

27. The Philippines has carefully crafted its case so that it can argue that the Tribunal has jurisdiction. 
The Philippines’ claim recognises that the Tribunal does not have jurisdiction to decide two 
categories of legal issues.  

28. First, the Philippines’ claim recognises that the Tribunal has no jurisdiction over issues of territorial 
sovereignty because there are no provisions in UNCLOS on how to determine issues of territorial 
sovereignty.19 In other words, the Philippines recognises that the Tribunal has no jurisdiction to 
decide which State has the better claim to sovereignty over the disputed islands or to the 12 nm 
territorial sea adjacent to the disputed islands.  

29. Second, the Philippines’ claim recognises that the Tribunal has no jurisdiction over certain 
categories of disputes, these being disputes that are excluded from the compulsory dispute 
settlement procedures in UNCLOS because of China’s Declaration under Article 298. In the 
Statement of Claim, the Philippines expressly states that it is conscious of China’s Declaration 
under Article 298 of UNCLOS excluding certain categories of disputes, including disputes on sea 
boundary delimitation and historic titles, from binding dispute settlement.20 The Philippines 
further states that it has avoided raising any subjects or making any claims that China has excluded 
by its Declaration under Article 298, especially those concerning boundary delimitation or historic 
titles. 21  

30. The Philippines emphasises that the disputes it has raised do not come within the declaration 
made by China under Article 298 whereby China does not accept the compulsory dispute 
settlement provisions in UNCLOS for “disputes concerning the interpretation or application of 
articles 15, 74 and 83 concerning sea boundary delimitation, or historic bays or titles”. The 
Philippines states that it is not asking the Tribunal to delimit any maritime boundaries or interpret 
Articles 15, 74 or 83 of UNCLOS. Also, the Philippines maintains that there is no dispute with 
respect to “historic bays or titles” because China has never claimed it has historic title to the South 
China Sea. Also, the Philippines argues that because the reference to historic title is in Article 15 
on the delimitation of the territorial sea shows that it was only intended to apply to near-shore 
areas of the sea susceptible to a claim of sovereignty, and not to limit the rights and jurisdiction 
of coastal States in other maritime zones. 

31. The Philippines argues that there are disputes between it and China on the interpretation or 
application of the provisions of UNCLOS other than those on territorial sovereignty, boundary 
delimitation or historic title. The disputes include: 

                                                           
19 See paragraph 7 of the Notification and Statement of Claim.  
20 See paragraph 7 of the Notification and Statement of Claim. 
21 See paragraphs 7 and 33 – 40, Notification and Statement of Claim. 
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x Whether China has interfered with the right of the Philippines to exercise sovereign 
rights over the natural resources in its exclusive economic zone (EEZ); 

x Whether China has claimed excessive maritime zones from small islands it claims 
sovereignty over and occupies because these islands are “rocks which cannot sustain 
human habitation or economic life of their own” within Article 121(3) of UNCLOS and are 
thus not entitled to an EEZ and continental shelf of their own; 

x Whether China has illegally occupied and claimed sovereignty over certain submerged 
features that are not subject to a claim of sovereignty because they are not islands, but 
instead are part of the seabed.  

32. The Philippines also argues that it has properly invoked the dispute settlement provisions in 
UNCLOS because:  

x disputes have arisen on the interpretation or application of various provisions of UNCLOS 
that are not excluded by China’s declaration under Article 298;  

x the parties have exchanged views and have not been able to resolve disputes through 
negotiation;  

x the Philippines has lawfully invoked its right to invoke the compulsory procedures in 
Section 2 of Part XV, as the consent of China is not required; and  

x the provision in the 2002 ASEAN-China Declaration on the Conduct of Parties in the South 
China Sea22 (2002 DOC), which states that the parties agree to resolve their disputes 
through negotiation, is not legally binding and does not prevent the Philippines from 
invoking the dispute settlement provisions in UNCLOS. 

China’s Objections to Jurisdiction in its Position Paper of 7 December 2014 

33. In its Position Paper of 7 December 2014, China makes three arguments on why the Tribunal has 
no jurisdiction. 

34. First, China argues that the essence of the subject matter of the arbitration is the territorial 
sovereignty over maritime features and a dispute on sovereignty is not a dispute on the 
interpretation or application of the provisions of UNCLOS. It states that whether low-tide 
elevations can be appropriated is a question of territorial sovereignty and has nothing to do with 
UNCLOS. It maintains that none of the issues raised by the Philippines can be resolved until it is 
first determined who has the better claim to sovereignty. Since the Tribunal has no jurisdiction to 
decide sovereignty questions, it does not have jurisdiction to decide the case.  

                                                           
22  Declaration on the Conduct of Parties in the South China Sea, 4 November 2002, available at 

http://www.asean.org/asean/external-relations/china/item/declaration-on-the-conduct-of-parties-in-the-south-
china-sea 
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35. Second, China argues that the Philippines and China agreed in the 2002 DOC and in other bilateral 
instruments to settle their disputes concerning the South China Sea by negotiation, and that these 
agreements impose a legal obligation on the Philippines that prohibit it from invoking the dispute 
settlement provisions in UNCLOS. China argues that these statements are legally binding, and that 
the two sides have agreed that the only means of resolving their disputes is through negotiation, 
to the exclusion of all others. China also argues that general exchanges of views, without having 
the purpose of settling a given dispute, do not constitute negotiations. China argues further that, 
on the facts, “the two countries have never engaged in negotiations with regard to the subject-
matter of the arbitration”. 

36. Third, China argues that even if some of the disputes were on the interpretation or application of 
provisions of UNCLOS, the subject matter of those provisions would be an integral part of maritime 
delimitation, and disputes on maritime boundary delimitation are excluded from the jurisdiction 
of the Tribunal because of China’s declaration under Article 298.  

Evaluation of the Arguments on Jurisdiction 

37. It is not possible to fully evaluate the arguments on jurisdiction without having access to all of the 
documents submitted by the Philippines in its Memorial and Supplemental Written Submission. 
Nevertheless, a few general comments can be made about the objections articulated by China in 
its Position Paper.  

38. First, the Philippines can argue that the fact the islands in the South China Sea are subject to 
conflicting sovereignty claims does not preclude the Tribunal from deciding issues on the 
interpretation or application of UNCLOS. The Tribunal can decide whether a disputed feature in 
the EEZ of the Philippines is an “island” entitled to an EEZ and continental shelf of its own, a “rock” 
under Article 121(3) that is entitled only to a territorial sea or a low-tide elevation. The status of 
the feature and its entitlement to maritime zones is independent of the issue of sovereignty. It 
depends upon the characteristics of the feature – not on who has sovereignty over it. Similarly, 
the Tribunal can decide that other features are low-tide elevations, part of the seabed, or artificial 
islands.  

39. Second, it is doubtful that any of the States signing the 2002 DOC believed they were entering into 
a legal obligation to resolve all disputes by negotiation and they were excluding any other means 
of resolving disputes that might arise on the interpretation or application of UNCLOS. Similarly, 
the bilateral political statements China referred to in the Position Paper, such as the Joint 
Statement of the China-Philippines Experts Group Meeting on Confidence-Building Measures, can 
hardly be considered legally binding treaties. If one takes the Chinese argument to its logical 
conclusion, it could do whatever it wants in the South China Sea and the only recourse any of the 
other smaller claimants would have is to try to negotiate a solution. The Philippines should also 
be able to refute the argument that the Philippines could not invoke the dispute settlement 
procedures because the disputes could be resolved by further negotiations. There are many prior 
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cases, including the Land Reclamation Case23 between Malaysia and Singapore, in which ITLOS has 
set a very low bar on this issue. The cases decided by ITLOS suggest that once a State has decided 
negotiations will not succeed, it can invoke the dispute settlement provisions.24 

40. Third, China’s strongest argument is that the issues on the status of features and the maritime 
entitlements of the features are issues that are inextricably linked with the delimitation of 
maritime boundaries, and that disputes on maritime boundaries are excluded by its declaration 
under Article 298. This is likely to be the most difficult issue facing the Tribunal on the issue of 
jurisdiction. In order to determine if China has unlawfully interfered with activities of the 
Philippines in a particular area of the EEZ of the Philippines measured from its archipelagic 
baselines, the Tribunal would have to determine whether the area in question is solely within the 
EEZ of the Philippines, or in an area where the EEZ claim of the Philippines overlaps with the EEZ 
claimed from an island entitled to an EEZ of its own over which China claims sovereignty. This may 
require the Tribunal to engage in the delimitation of maritime boundaries, but it has no jurisdiction 
to do so because of the declaration of China under Article 298. The arguments on this issue are 
likely to be addressed in full in a comprehensive manner in the oral hearing on jurisdiction. This 
also may be one reason why the Tribunal requested the Philippines to submit detailed information 
in its Supplemental Written Submission on 49 features in the Spratly Islands. 

Other Possible Issues on Jurisdiction and Admissibility 

41. In addressing the issue of jurisdiction, the Tribunal is not limited to the arguments made by China 
in its Position Paper. According to the Statement of the Philippines, the Tribunal required the 
Philippines to submit its Supplemental Written Submission to it by 15 March 2015, in which the 
Philippines was to respond to 26 questions posed by the Tribunal on issues concerning both 
jurisdiction and the merits. Therefore, the members of the Tribunal are likely to have raised 
questions on any possible argument that could be made that it does not have jurisdiction to hear 
the case. This is very important in this case because China has decided not to participate. Under 
Article 9 of Annex VII, if one of the parties to the dispute does not appear before the arbitral 
tribunal, the other party may request the tribunal to continue the proceedings and to make its 
award. However, before making its award, the arbitral tribunal must satisfy itself that it has 
jurisdiction over the dispute. 

42. Therefore, it is likely that the Tribunal has asked the Philippines to address any possible argument 
that can be made that it lacks jurisdiction. This would include the possibility that it may not have 
jurisdiction over some issues because they are excluded by Article 297, which provides that certain 
disputes concerning fisheries and marine scientific research are not subject to the compulsory 
procedures entailing binding decisions. In addition, the Arbitral Tribunal may have asked the 
Philippines to address the issues of whether any of the issues before it are excluded because of 

                                                           
23  Case concerning Land Reclamation by Singapore in and around the Straits of Johor (Malaysia v. Singapore), 

Provisional Measures, Case No. 12, Order of 8 October 2003, available at 
https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_12/12_order_081003_en.pdf 

24  Ibid., para. 47. 
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other provisions in Article 298, the provisions excluding disputes involving historic bays or titles, 
disputes concerning military activities, and certain types of disputes concerning law enforcement 
activities.  

The Separate Hearing on Jurisdiction 

43. It is interesting to note that although the Arbitral Tribunal directed the Philippines to submit 
arguments on both jurisdiction and the merits in its Memorial and its Supplemental Written 
Submission, it decided in Procedural Order No. 4 to hold a separate hearing on jurisdiction and 
other preliminary matters. In making this decision it decided to treat China’s Position Paper of 7 
December 2014 as a formal objection to jurisdiction, even though China has continued to maintain 
that its policy is one of non-participation and non-appearance.   

44. The practical effect of this decision will be to delay the issuance of any Award by at least six 
months, unless the Tribunal decides after the hearing that it lacks jurisdiction. China is likely to be 
pleased with the decision to bifurcate the case, as it will delay any Award until after the 
Presidential election in the Philippines. Therefore, the delay may present China with the 
opportunity of negotiating a settlement of the case with the new government in the Philippines. 
Under Article 27 of the Rules of Procedure issued by the Arbitral Tribunal, the parties can reach a 
settlement in the case any time prior to the issuance of an Award.  

45. The fact that the Arbitral Tribunal has decided to hold a separate hearing on jurisdiction does not 
mean it is more likely to decide it lacks jurisdiction. Its decision could be interpreted as an attempt 
by the Tribunal to be as fair as possible to China in its procedures, even though China has decided 
to adopt a policy of non-participation and non-appearance.  

46. At the time of this writing, the rules of procedure for the oral hearing have not been issued by the 
Tribunal. After consulting the parties, the Tribunal will decide whether the hearing is open to the 
public, when the transcripts of the hearing will be made public, whether experts may be called, 
whether other interested parties can attend and/or make statements, etc. 

47. One of the most interesting issues the Tribunal will have to consider is how to treat the official 
statement sent by Vietnam to the Tribunal in December 2014. Vietnam is an interested party in 
the case and has asked the Tribunal to take its interests into account. The Tribunal will have to 
decide whether to take Vietnam’s statement into account when deciding the issue of jurisdiction. 
It will also have to decide whether to allow Vietnam to be present at the hearing and to participate 
in any way in the hearing. There are no provisions in Annex VII of UNCLOS on either intervention 
by a third party or submission by a third party in an Annex VII Arbitration. The Rules of Procedure 
issued by the Tribunal for the case are also silent on these issues. The general principle in arbitral 
proceedings is that there is no right of intervention. The arbitral process is founded on the consent 
of the arbitrating parties, and no intervention is allowed without the consent of the parties to the 
proceeding. The issue will be especially complicated in this case because of China’s policy of non-
appearance and non-participation. If the Arbitral Tribunal looks to the practice of other tribunals 
when deciding how to deal with this issue, it could consider following Rule 37(2) of the Rules of 
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Procedure of the International Centre for Settlement of Investment Disputes (ICSID) on 
“Submissions of Non-disputing Parties”, which reads as follows: 

(1) After consulting both parties, the Tribunal may allow a person or entity that is not a 
party to the dispute (in this Rule called the “non-disputing party”) to file a written 
submission with the Tribunal regarding a matter within the scope of the dispute. In 
determining whether to allow such a filing, the Tribunal shall consider, among other 
things, the extent to which: 
(a) the non-disputing party submission would assist the Tribunal in the determination 

of a factual or legal issue related to the proceeding by bringing a perspective, 
particular knowledge or insight that is different from that of the disputing parties; 

(b) the non-disputing party submission would address a matter within the scope of 
the dispute; 

(c) the non-disputing party has a significant interest in the proceeding. 

The Tribunal shall ensure that the non-disputing party submission does not disrupt the 
proceeding or unduly burden or unfairly prejudice either party, and that both parties are 
given an opportunity to present their observations on the non-disputing party submission. 

Significance of a Decision on Jurisdiction  

48. If the Tribunal finds it has jurisdiction over at least some of the issues, it will then proceed to 
schedule another hearing to consider the merits. Issues of procedure for this hearing will also be 
determined. Among the issues the Tribunal would have to decide is how to treat the Statement 
submitted to it by Vietnam. 

49. If the Tribunal decides it has jurisdiction, it may ask both parties to make further written 
submissions on the merits. If so, the Philippines would do so. China may make its views known in 
a general way either by issuing another position paper or by a letter from its Ambassador in the 
Netherlands. However, it seems very clear that China would continue to follow its policy of non-
appearance and non-participation. 

V. Reclamation Works and Prospects of Provisional Measures 

50. Since late 2014, China has been undertaking massive reclamation activities on the seven reefs it 
occupies and controls. If the reclamation projects are as extensive as reported, they will 
fundamentally change the strategic situation in the South China Sea. Under UNCLOS, the 
reclamation works may not enhance China’s rights to claim an EEZ from the reefs that are being 
claimed. If a reef was previously a low-tide elevation, and through reclamation it is made into a 
large artificial island, it will still not be entitled to any maritime zones of its own. Similarly, if a reef 
contains several rocks that are naturally formed and above water at high tide, but the rocks cannot 
sustain human habitation or economic life of their own, they will be entitled to a 12 nm territorial 
sea, but not to an EEZ or continental shelf. If these rocks are then converted into large artificial 
islands through reclamation, it will not change their legal status – they will still be rocks entitled 
only to a 12 nm territorial sea.  
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51. Under Article 290 of UNCLOS, the Tribunal may prescribe provisional measures to prevent serious 
harm to the marine environment, pending its final decision. The argument can be made that the 
massive reclamation works being undertaken by China are causing serious harm to the marine 
environment. Large portions of natural reefs are being dredged and used as land fill to construct 
artificial islands. As concern mounts in the Philippines about the environmental consequences of 
the large-scale reclamation, the Philippines may consider requesting the Tribunal to order 
provisional measures and order China to cease the reclamation works, pending its decision.  

52. The decision of the Tribunal to hold a separate hearing on jurisdiction in July 2015 may increase 
the likelihood the Philippines will make a request for provisional measures. It is generally assumed 
that the Aquino Administration wanted the hearing in July 2015 to include the merits as well as 
jurisdiction so that there was a good prospect that the Tribunal would issue its award during the 
first half of 2016, when it was still in office. Therefore, there may have been a fear that if they 
made a request to the Tribunal for provisional measures, it would delay the proceedings. 
However, now that the Tribunal has decided to hold a separate hearing on jurisdiction in July 2015, 
the Philippines may make a request for provisional measures and ask the Tribunal to hear it in 
July, together with the hearing on jurisdiction. If the Philippines were to make such a request, the 
order for provisional measures would be issued within 6-8 weeks. 

53. It should also be noted that the reefs on which China is undertaking massive reclamation works 
are the same reefs whose legal status is at issue in this case. The Philippines has asked the Tribunal 
to rule that the reefs in question are either low-tide elevations entitled to no maritime zones of 
their own, or rocks entitled only to a 12 nm territorial sea because they are not capable of 
supporting human habitation or economic life. China’s reclamation works may make it impossible 
for the Tribunal to determine the whether they were low-tide elevations, rocks or islands when 
the dispute on their status arose between China and the Philippines. Given that Article 6 of Annex 
VII provides that parties to a dispute have a duty to facilitate the work of the arbitral tribunal, 
some members of the Tribunal may view China’s reclamation works as contrary to this obligation. 

VI. Major Issues for Consideration by the Tribunal on the Merits of the Dispute 

54. The Philippines is likely to be extremely relieved if the Tribunal decides that it has jurisdiction and 
proceeds to hear arguments on the merits of its claim on at least some of the issues raised in its 
case. It would be highly embarrassing to the Philippines if after spending large amounts of time 
and money the Tribunal ruled that it lacked jurisdiction in the case. 

55. If the Tribunal finds that it has jurisdiction over some of the legal disputes on the interpretation 
or application of the provisions in UNCLOS, the Tribunal will then have to consider the arguments 
of the Philippines on the merits of the case.  

56. It must be emphasised that the Tribunal has no jurisdiction to consider or make any ruling on the 
underlying disputes in the South China. The underlying disputes in the South China Sea are about 
which State has the better claim to sovereignty over the offshore islands. That issue cannot be 
considered by the Tribunal because it is not a dispute on the interpretation or application of the 



Beckman, The Philippines v. China Case and Maritime Disputes in the South China Sea 

 

Draft Only – Not for Citation or Circulation Without Written Consent of the Author 15 
 

provisions in UNCLOS. In addition, the Tribunal cannot delimit the maritime boundary between 
the Philippines and any of the disputed offshore islands because China’s declaration under Article 
298 has excluded the delimitation of maritime boundaries from the compulsory dispute 
settlement procedures in UNCLOS. 

57. A decision of the Tribunal on the merits would be significant if it clarified some of the legal disputes 
with respect to maritime claims, that is, claims to rights and jurisdiction to explore and exploit the 
natural resources in and under the waters in the South China Sea. The Tribunal is likely to agree 
that the Philippines has lawfully claimed a 200 nm EEZ from its archipelagic baselines and that it 
is entitled to claim a continental shelf.  

58. The key argument in the Philippines’ case is that China has no right to explore and exploit the 
natural resources inside the Philippines’ EEZ or on its continental shelf based on the argument 
that China enjoys “historic rights” or other rights and jurisdiction in the waters enclosed by the 
nine-dash lines on the map it attached to a Note Verbale it sent to the UN Secretary-General in 
2009. The Philippines asserts that under UNCLOS, China can only claim rights and jurisdiction to 
explore and exploit the natural resources in maritime zones it has claimed in accordance with the 
provisions of UNCLOS. If the Tribunal rules in the Philippines favour on the nine-dash line map 
issue it will be a major victory for the Philippines, as well as the other ASEAN States bordering the 
South China Sea. This issue has long been the source of tension between China and the ASEAN 
States. 

59.  As I understand the Philippines’ case, it also admits, as a matter of principle, that China can claim 
maritime zones from the islands in the Spratly Islands over which it claims sovereignty. The 
Philippines admits that some of the disputed features in the Spratly Islands meet the definition of 
an island set out in Article 121(1) of UNCLOS, that is, they are naturally formed areas of land 
surrounded by and above water at high tide. It also admits that these islands would automatically 
be entitled to a territorial sea of 12 nm. However, the Philippines maintains that none of islands 
are entitled to an EEZ and continental shelf because they fall within the exception in Article 121(3) 
of UNCLOS, that is, they are “rocks which cannot sustain human habitation or economic life of 
their own”. As I understand the Philippines’ case, this argument applies not only to the islands 
occupied by China, but also to the larger islands occupied by Taiwan, Vietnam, Malaysia and the 
Philippines. 

60. The Philippines maintains that there is also a legal dispute under UNCLOS on the status of other 
features in the Spratly Islands over which China claims sovereignty. It asserts that many of these 
features are not subject to an independent claim to sovereignty because they do not meet the 
legal definition of an island in Article 121. The Philippines maintains that these features are either 
low-tide elevations, artificial islands or seabed. Such features are not subject to a claim to 
sovereignty, and they are not entitled to any maritime zones.  

61. If the Tribunal were to rule in the Philippines’ favour on the issue of the nine-dash line map, it 
would be a major victory for the Philippines, but also for Vietnam, Malaysia and even Brunei. 
Similarly, the ASEAN States bordering the South China Sea would also be pleased if the Tribunal 
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would decide that all the features in the Spratly Islands that are above water at high tide are 
“rocks” that are not entitled to an EEZ or continental shelf. The result of such a decision is that 
most of the hydrocarbon resources in the South China Sea fall within the EEZ of the ASEAN 
claimant States. The only disputed maritime areas would be the 12 nm belt of territorial sea 
adjacent to the “rocks” whose sovereignty is in dispute. 

62. It is interesting to note that in its Statement of Claim, the Philippines only raised the status of the 
features occupied by China. However, it has been reported that in its Memorial, the Philippines 
also argued that Itu Aba and the larger islands occupied by the Philippines were also rocks within 
Article 121(3) that were entitled to an EEZ or continental shelf of their own.25 In addition, it has 
been reported that in response to questions from the Tribunal, the Philippines submitted 
information on 49 geographic features in its Supplemental Written Submission to the Tribunal.26 
It is not clear why the Tribunal asked for information on so many features. It could be because 
they believe it is relevant to issues of jurisdiction, or to issues on the merits, or to both.  

63. The best case scenario for the Philippines would be that the Tribunal will rule that any features in 
the Spratlys, which meet the definition of an island in Article 121(1) of UNCLOS (a naturally formed 
area of land surrounded by and above water at high tide), are rocks which cannot sustain human 
habitation or economic life of their own and are therefore not entitled to an EEZ or continental 
shelf. In such case, the only maritime areas where China would have any rights to natural 
resources would be in the 12 nm territorial sea adjacent to the disputed islands.  

64. However, if the Tribunal determines that some of the largest disputed islands in the Spratlys are 
or may be entitled in principle to an EEZ of their own, a situation of overlapping EEZ claims will 
arise. The Tribunal may have difficulty addressing the legality of China’s actions in the areas of 
overlapping EEZ claims for two reasons. First, because of China’s declaration under Article 298, it 
has no jurisdiction to decide on how the EEZ boundary between the disputed islands and the 
Philippines’ coast should be delimited. Second, the obligations of States to exercise restraint in 
areas of overlapping EEZ claims is set in Article 74, but the China’s declaration under Article 298 
excludes the Tribunal’s jurisdiction on the interpretation or application of Article 74.  

VII. China’s Policy of Non-Appearance, Non-Participation and Non-Compliance 

65. Interesting legal and policy issues arise in this case because of China’s decision to not to appear 
and participate in the case. Under Article 9 of Annex VII of UNCLOS, if one of the parties to the 
dispute does not appear before the arbitral tribunal or fails to defend its case, the other party may 
request the tribunal to continue the proceedings and make an award. However, before making an 
award, the tribunal must satisfy itself that is has jurisdiction over the dispute and that the claim is 

                                                           
25  Justice Carpio explains Itu Aba issue in the PH suit vs China, http://www.abs-

cbnnews.com/blogs/opinions/02/08/15/justice-carpio-explains-itu-aba-issue-ph-suit-vs-china 
26  Statement on the Philippines’ Supplemental Submission to the Arbitral Tribunal, 17 March 2015, 

available at http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/5667-statement-on-the-
philippines-supplemental-submission-to-the-arbitral-tribunal. 

http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/5667-statement-on-the-philippines-supplemental-submission-to-the-arbitral-tribunal
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/5667-statement-on-the-philippines-supplemental-submission-to-the-arbitral-tribunal
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well founded in fact and law. Furthermore, if the tribunal issues an award, it is legally binding on 
the non-appearing party. 

66. If a party fails to appear or participate in a case, many practical problems arise. These were 
discussed in the Joint Separate Opinion of Judge Wolfrum and Judge Kelly in the Arctic Sunrise 
Case between the Netherlands and the Russian Federation.27 In that case, the Netherlands 
instituted a case before ITLOS and sought provisional measures. The Russian Federation decided 
not to appear. The result of non-appearance in a case before ITLOS is the same as in a case before 
an Annex VII Arbitral Tribunal, as Article 9 of Annex VII is the same as Article 28 of the Statute of 
ITLOS. In their Joint Separate Opinion, Judges Wolfrum and Kelly explained the practical problems 
caused by the non-appearance of one of the parties. They stated that: 

The non-appearing party not only weakens its own position concerning the legal 
dispute but also hampers the other party in its pursuit of its rights and interests in 
the legal discourse of the proceedings in question. But, more importantly, it hinders 
the work of the international court or tribunal in question. The international court or 
tribunal may in such a situation have to rely on the facts and the legal arguments 
presented by one side without having the benefit of hearing the other side. This 
cannot be fully compensated by recourse to facts which are in the public domain.  

67. In their Joint Separate Opinion, Judges Wolfrum and Kelly stated that in their view, in cases such 
as UNCLOS, where States have consented to a dispute settlement system in general, “the non-
appearance of a party is contrary to the object and purpose of the dispute settlement system 
under Part XV of the Convention”. The two judges pointed out that under Article 28 of the Statute 
of the Tribunal, the non-appearing State remains a party to the proceedings and is bound by the 
decisions taken. Therefore, in their view, Article 28 of the Statute should not be understood as 
attributing a right to parties to a dispute not to appear. Rather, it reflects the reality that some 
States may, in spite of their commitment to co-operate with the international court or tribunal in 
question, decide not to participate.28 As noted above, this reasoning would apply equally to the 
non-appearance of a party before an Annex VII Arbitral Tribunal. 

68. Judges Wolfrum and Kelly also pointed out the difficulties that non-appearance causes for the 
entire dispute settlement process: 

Judicial proceedings are based on a legal discourse between the parties and the co-
operation of both parties with the international court or tribunal in question. Non-
appearance cripples this process. As Sir Gerald Fitzmaurice put it in his article on 
“The Problem of the ‘Non-Appearing’ Defendant Government” (BYIL (1980), vol. 51 

                                                           
27  The Arctic Sunrise Case (Kingdom of the Netherlands v. Russian Federation), Provisional Measures, ITLOS 

Case No. 22, 2013, available at https://www.itlos.org/affaires/role-des-affaires/affaire-no-22/.  
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(1), p. 89 at 115), non-appearance leaves the “outward shell” of the dispute 
settlement system intact but washes away the “core”.29 

69. When the case is finally over, pundits will speculate on whether China’s decision to adopt a policy 
of non-appearance and non-participation was a wise choice. Some would argue that if China 
believed it had a strong legal argument that the Tribunal had no jurisdiction, it should have 
participated in the selection of the Tribunal, and then challenged jurisdiction as a preliminary 
matter. If the Tribunal then decided against it on its objection to jurisdiction, China could then 
have decided whether it would participate in the proceedings in the case on the merits. One 
advantage of taking this approach is that the members of the Tribunal would have been sensitised 
to China’s views of the case, and this could influence their decision on the merits. This is what the 
United States did in its case with Nicaragua before the ICJ. It challenged the jurisdiction of the ICJ, 
and when it lost at the jurisdictional phase, it decided not to participate in the proceedings on the 
merits.30 

70. As a result of China’s policy of non-appearance and non-participation, the Philippines was allowed 
to set out its entire case to the Tribunal on both jurisdiction and the merits in its Memorial, and in 
its Supplemental Written Submission on the merits in which it responded to questions from the 
Tribunal. Some would argue that because the members of a tribunal have read and studied the 
issues raised on the merits, they may be less likely to decide they lack jurisdiction to hear the case.  

71. Although China has adopted a policy of non-appearance and non-participation, it has been 
communicating with the Tribunal through its Embassy in the Kingdom of the Netherlands in order 
to state the Chinese Government’s position on procedural issues to be decided by the Tribunal. 
This method of communication illustrates the dilemma China is in because of its policy of non-
appearance and non-participation. If it were participating in the case, the decisions of the Tribunal 
on procedure would be subject to the consent of the parties, and China could refuse to give its 
consent to procedures it believed were against its interests. However, because of its policy of non-
participation, China cannot formally object to procedures being considered by the Tribunal. 
China’s policy also puts the Tribunal in a dilemma because if it allows China to veto procedural 
decisions through communications from its Embassy in the Netherlands, it will be accused of 
allowing China to exercise the rights of an appearing party even though it is refusing to appear or 
participate.  

72. If the Tribunal determines it has jurisdiction and makes one or more rulings limiting China’s rights 
and jurisdiction to explore and exploit the natural resources in the waters in the South China Sea, 
this ruling will be legally binding on China. However, it seems quite clear that China will not comply 
with the decision. In other words, it is very likely that China’s policy will be one of non-appearance, 
non-participation and non-compliance. If China decides not to comply with any adverse ruling, 

                                                           
 

30  Statement on the U.S. Withdrawal from the Proceedings Initiated by Nicaragua in the International Court of Justice 
Other Documents: United States, 24 International Legal Materials 246 (1985) 
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there is no mechanism available to force China to comply. In other words, the award of the 
Tribunal will be legally binding but unenforceable.  

73. However, China will pay a political price. China will be seen by many States as a rising power with 
little respect for international law, or as a rising power which feels that it need not follow the rules 
of international law when it is not in its national interest to do so. This will be a matter of serious 
concern for many States who have an interest in the oceans being governed by legal rules rather 
than power. It may also be seen as a threat to one of the major compromises agreed to in the 
negotiations leading to UNCLOS – the EEZ regime, which was intended to give coastal States 
sovereign rights and jurisdiction to explore and exploit the natural resources in and under the 
waters extending out to 200 nm from their baselines.  

74. A decision by China will also be seen by some as a threat to the system of compulsory dispute 
settlement that is an integral part of UNCLOS. Some will fear that if China can ignore the system 
of compulsory dispute settlement in Part X of UNCLOS, other States will follow its precedent. If 
this happens, it will undermine one of the essential components in the “package deal” negotiated 
in UNCLOS – the compulsory dispute settlement system. States will then be able to violate the 
provisions in UNCLOS and simply fail to appear if another State attempts to invoke the dispute 
settlement provisions against them.  

75. It is hoped that although China is likely to decide that its immediate response to an adverse 
decision must be one of non-compliance, it will nevertheless undertake a study on whether it 
would be in its long-term national interests to support the UNCLOS regime rather than challenge 
it. It could certainly be argued that as a rising superpower with significant global security and 
economic interests, it would be in China’s long-term interests to support the universally-accepted 
legal regime governing the oceans as set in UNCLOS. 

VIII. Possible Significance of the Case  

76. If the Tribunal decides it has jurisdiction and decides some of the issues on the merits in favour of 
the Philippines, it will clarify how the rules in UNCLOS apply to the complex situation in the South 
China Sea. Once these rules are clarified, it is hoped that all parties to the South China Sea disputes 
will re-evaluate their situation and bring their claims and conduct into conformity with them. 

77. If the Tribunal rules that any claims to explore and exploit the natural resources must be in 
maritime zones claimed in accordance with UNCLOS, the ASEAN States bordering the South China 
Sea will also benefit. In fact, Vietnam would be the major beneficiary because there are no 
disputed islands within its 200 nm EEZ. Even Indonesia would benefit because it would be clear 
that there is no overlap between Indonesia’s maritime claims from the Natuna Islands and China’s 
claims within the nine-dash line map. Therefore, such an award in the case could influence the 
position of the ASEAN States in their negotiations with China to establish a code of conduct in the 
South China Sea. 
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78. If the Tribunal accepts jurisdiction and interprets the provisions in UNCLOS in an attempt to 
encourage China to comply with the rules it agreed to when it ratified the Convention, it will send 
a signal to all States Parties to UNCLOS, both big and small. In particular, it will send a message to 
small countries that if they invoke the dispute settlement procedures in UNCLOS, an arbitral 
tribunal established under Annex VII will decide the case as it sees the legal issues, 
notwithstanding how big and powerful the other party in the case may be. In other words, it will 
send a message that small States can trust the dispute settlement mechanisms in UNCLOS. In the 
long run, this would encourage smaller countries to resolve their legal disputes on the provisions 
of UNCLOS by resorting to its dispute settlement mechanisms. 

79. Finally, if the Tribunal accepts jurisdiction, its decision may clarify some of the provisions in 
UNCLOS, and become important as a judicial precedent, even if it is not complied with in full by 
China. If the Tribunal provides an authoritative interpretation of the phrase “rocks which cannot 
sustain human habitation or economic life of their own” in Article 121(3), its reasoning is likely to 
be carefully examined by the legal advisors in many countries in which tiny uninhabited offshore 
islands have complicated their relations with their neighbours. Similarly, if the Tribunal clarifies 
the extent to which States may have historic rights to resources in the EEZ of other States, it may 
also reduce the risk of disputes arising between States over resources in the EEZ. Finally, it would 
reduce the risk of conflict in many areas of the world if the Tribunal would clarify the obligations 
on States to exercise restraint and cooperate with each other in complex situations where there 
are competing claims to sovereignty and/or jurisdiction over offshore features, disputes on the 
legal status of those features, and disputes on the maritime zones that can be claimed from those 
features. 


