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General Principle in UNCLOS on
Resolution of Boundary Disputes
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Example: Bay of Bengal Cases
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Article 298. Optional Exceptions
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Article 298 Declaration clearly excludes
paragraph 1 of Articles 74 and 83
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Limits of a 298 Declaration excluding
disputes on maritime boundaries
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Philippines v China Arbitration: Award
on Jurisdiction

* 156. In particular, the Tribunal considers that a dispute
concerning the existence of a entitlement to maritime zones is
distinct from a dispute concerning the delimitation of those
zones in an area of overlap. . .

* 157. In these proceedings, the Philippines has challenged the
existence and extent of the maritime entitlements claimed by
China in the South China Sea. This is not a dispute over
maritime boundaries. The Philippines has not requested the
Tribunal to delimit any overlapping entitlements between the
two States, and the Tribunal will not effect the delimitation of
any boundary
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Unresolved Issue: Does a 298 Declaration
exclude a dispute on Articles 74(3) & 84(3)?
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Does a 298 Declaration only apply to
paragraph 1 of article 74 & 837
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Object & Purpose of Art 298 exclusion
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Part 2

Referral of Maritime Boundary
Disputes excluded by Declarations
under Article 298 to Compulsory
Non-binding Conciliation
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Exception to 298 Declaration excluding
disputes on maritime delimitation
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Exception for referring “new disputes”
to compulsory conciliation
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Issue of whether a dispute arose after
16 November 1994
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Second Proviso

and provided further that any dispute that necessarily involves
the concurrent consideration of any unsettled dispute
concerning sovereignty or other rights over continental or
iInsular land territory shall be excluded from such submission;

Intention of this provision is to exclude from compulsory
conciliation “mixed disputes” that involve both overlapping
maritime claims and sovereignty disputes over land territory
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Mixed Disputes where determination of
sovereignty not essential
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Language in Article 298
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Phrase “shall by mutual consent” is arguably deliberately
ambiguous in order to reach a consensus during negotiations

One view is that the parties must agree to refer the dispute to
one of the forums entailing binding decisions in section 2 of
Part XV —ICJ, ITLOS, Annex VIl Arbitration or Special Arbitration

If they are not able to agree as required, can one of the
parties unilaterally refer the to dispute to Annex VII
Arbitration ?

Rationale: only “existing disputes” were to be exempt from the
compulsory procedures

CIL FINUS

Centre for International Law



Another view is that the phrase ensures that no State can be
forced to submit a maritime boundary delimitation dispute to
compulsory third party dispute settlement without its consent

Rationale: It would be an infringement of sovereignty to force a
State to go to a court or tribunal without its consent

Conclusion: Language is deliberately vague to please both side
In negotiations leading to UNCLOS — Result is that the ITLOS or
an Annex VIl Arbitral Tribunal may have to clarify the ambiguity
If the issue is raised in a case
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Functions of the Commission
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Annex V, Article 7. Report

The Commission shall report within 12 months of its
constitution.

Its report shall record any agreements reached and, failing
agreement, its conclusions on all questions of fact or law
relevant to the matter in dispute and such recommendation as
the commission may deem appropriate for an amicable
settlement.

The report, including its conclusions or recommendations, shall
not be binding upon the parties
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Will Commissions Proceedings and
Report be Confidential ?

CIL www.cil.nus.edu.sg

Centre for International Law




Rules of Procedure
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Relevance of issue of whether
compulsory procedures will apply
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CONCLUSIONS
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Thanks for Your Attention
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