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Part 1 

Compulsory Procedures 
Entailing Binding Decisions 
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General Rule in UNCLOS Dispute 
Settlement Regime 

PART XV. SETTLEMENT OF DISPUTES 
SECTION 2. COMPULSORY PROCEDURES  

ENTAILING BINDING DECISIONS 
Article 286.  Application of Procedures under This Section 
�  Subject to section 3,  

any dispute concerning the interpretation or application of this 
Convention shall,  
where no settlement has been reached by recourse to section 1, 
be submitted at the request of any party to the dispute  
to the court or tribunal having jurisdiction under this section. 
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Article 298. Optional Exceptions to 
Applicability of Section 2 
 
1. When signing, ratifying or acceding to this Convention or at any 
time thereafter, a State may, without prejudice to the obligations 
arising under section 1, declare in writing that it does not accept 
any one or more of the procedures provided for in section 2 with 
respect to one or more of the following categories of disputes: 

�  (a) (i) disputes concerning the interpretation or application of 
articles 15, 74 and 83 relating to sea boundary delimitations,  
or those involving historic bays or titles, . . . 
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Article 298. Optional Exceptions to 
Applicability of Section 2 

�  (b) disputes concerning military activities,  
including military activities by government vessels and aircraft 
engaged in non-commercial service,  
and disputes concerning law enforcement activities in regard to 
the exercise of sovereign rights or jurisdiction excluded from the 
jurisdiction of a court or tribunal under article 297, paragraph 2 
or 3; 

◦  NOTE: China made a declaration on 25 August 2006 stating that it does not 

accept any of the procedures in section 2 with respect to all of the categories 

referred to in Art 298 
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Part 3 

Existence of Dispute on Historic 
Rights within Nine-Dash Line? 
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  Origin of the Dispute ? 

 
�  Joint Submission by 

Malaysia and Vietnam to 
CLCS on 6 May 2009  -
Accompanying Map 

�  Vietnam & Malaysia clarified 
200 nm EEZ limit 

�  Claimed EEZ only from 
mainland coast, not from 
any offshore islands 

�  Claimed extended 
continental shelf beyond 
EEZ limits 
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�  ASEAN States claimed EEZ 
only from mainland coast 

�  Implied that none of islands 
entitled to an EEZ of its own 

�  All of hydrocarbon 
resources and most of 
fisheries resources within 
EEZ of ASEAN States 

�  Only disputed areas are the 
12 nm Territorial Sea 
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�  Note Verbale 7 May 2009: 

�  China has indisputable 
sovereignty over the 
islands in the SCS and the 
adjacent waters, and  
enjoys sovereign rights 
and jurisdiction over the 
relevant waters as well as 
the seabed and subsoil 
thereof (see attached 
map). 
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Key Dates in Case 

�  22 Jan 2013  Institution of Case 
�  19 Feb 2013  China rejected proceedings 
�  30 Mar 2014  Philippine Memorial 
�  01 Dec 2014  China MOFA Position Paper 
�  21 Apr 2015  Decision to Bifurcate case 
�  7-13 July 2015  Hearing on Jurisdiction 
�  29 Oct 2015  Award on Jurisdiction 
�  24-30 Nov 2015  Hearing on Merits 
�  12 Jul 2016  Award on Merits 
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Philippine Requests for Relief 

Main two submissions of Philippines 

1.  Declare that China’s rights to maritime entitlements are those 
established by UNCLOS 

2.  Declare that China’s maritime claims based on its 9-dash line 
are contrary to UNCLOS and invalid 
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Was there a dispute under UNCLOS on 
historic rights within 9DL? 
�  Main submission of Philippines was that UNCLOS governs 

China’s rights and obligations in the SCS and that the claims of 
China based on “historic rights” within the nine-dash line are 
invalid under UNCLOS 

�  The MFA of China issued a Position Paper in December 2014 in 
which it gave China’s reasons why the Tribunal had no 
jurisdiction, but the paper was silent on the issue of whether 
China believed it had “historic rights” which continued to exist 
after it became a party to UNCLOS  
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China’s position on historic rights vague 

�  As far as the Tribunal is aware . . the most insightful formulation 
by China of its claims in the SCS, beyond its claim to 
sovereignty over the islands and their adjacent waters, is as a 
claim to “relevant rights in the SCS, formed in the long historical 
course” (MFA Statement, 30-10-15) [para 206] 

�  China’s repeated invocation of rights “formed in the long 
historical course” and its linkage of this concept with the ‘nine-
dash line’ indicates that China understands its rights to extend, 
in some form, beyond the maritime zones expressly described in 
the Convention (para 207) 
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Ruling of Tribunal on existence of 
dispute on historic rights within 9DL 

�  Tribunal held that the issue of whether a dispute existed was a 
matter to be determined objectively, and that the existence of a 
dispute could be inferred from:  
    (1) the conduct of a State or  
    (2) its Silence in circumstances where a response is expected 

�  Tribunal examined actual conduct of China and concluded that 
there was a dispute on the interpretation or application of 
UNCLOS despite China’s policy of not clarifying exactly what 
rights, including historic rights, it was claiming in the SCS 
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Decision on whether dispute on historic 
rights within nine-dash line 

�  There is a dispute concerning the source of maritime 
entitlements in the SCS and the interaction of China’s claimed 
“historic rights” with the provisions of UNCLOS (para 163) 

�  The existence of a dispute over these issues is not diminished 
by the fact that China has not clarified the meaning of the nine-
dash line or elaborated on its claim to historic rights (para 167) 

�  This is not a dispute about the existence of specific historic 
rights, but rather a dispute about historic rights in the framework 
of the Convention (para 168) 
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Distinction between “historic titles” 
and “historic rights” in Award on Merits 

�  ‘historic rights’ is general in nature and can describe any rights 
that a State may possess that would not normally arise under the 
general rules of international law, absent particular historical 
circumstances  

�  ‘historic titles’ in Article 298(1)(a)(i) is a reference to claims of 
sovereignty over maritime areas derived from historical 
circumstances 

�  China’s conduct showed that it was not claiming sovereignty over 
the waters in the SCS, but that it was claiming a constellation of 
historic rights (such as fishing rights)  

�  Therefore, the dispute on whether China’s claim to “historic 
rights” inside the nine-dash line was consistent with UNCLOS was 
not excluded by China’s declaration under Article 298 
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Part 3 

Claims relating to  

Scarborough Shoal  

and its surrounding waters 
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Background: UNCLOS & Sovereignty 

�  Subject to Sovereignty : 
1.  Islands as defined in Article 121 
2.  Internal Waters 
3.  Territorial Sea  
4.  Archipelagic Waters  
5.  Airspace items 1-4 

�  Not Subject to Sovereignty :  
1.  Low-tide elevations 
2.  Artificial islands  
3.  Waters and seabed outside 12 nm territorial sea limit 
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Background: UNCLOS & Sovereignty 

�  UNCLOS Tribunal has no jurisdiction over which State has the 
better claim to sovereignty over disputed islands 

�  This issue is not governed by UNCLOS, but by the principles of 
customary international law on the acquisition and loss of 
territory 

�  The law on this issue is set out in the decisions of international 
courts and tribunals such as the ICJ decision in the case between 
Malaysia and Singapore on Sovereignty over Pedra Branca, 
Middle Rocks and South Ledge 

�  UNCLOS dispute settlement system only applies to disputes on 
the interpretation or application of its provisions 

22 



What Philippines Did NOT Seek 

1.  Does NOT seek a determination of which Party enjoys 
sovereignty over the islands claimed by them 

2.  Does NOT request any delimitation of maritime boundaries 

3.  Philippines is conscious of China’s Declaration under Article 
298 and has avoided raising any subjects or making any 
claims  that China has excluded from arbitral jurisdiction 

4.  Claims do not fall within China’s Declaration under Article 298: 

1.  Do not concern boundary delimitation 

2.  Do not involve historic bays or titles or military activities or 
law enforcement activities  
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Relief Sought on Scarborough Shoal 

�  That it is a “rock” within Article 121(3) and entitled to no EEZ or 
continental shelf of its own – only a 12 nm territorial sea 

�  Area outside 12 nm territorial sea of the Shoal is EEZ of 
Philippines 

�  China’s activities and other activities in waters outside 12 nm 
from Scarborough Shoal are illegal because they are contrary 
to Philippine’s sovereign rights and jurisdiction in its EEZ 
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Article 121. Regime of Islands 

1. An island is a naturally formed area of land, surrounded by water, 
which is above water at high tide. 

2. Except as provided for in paragraph 3, the territorial sea, the 
contiguous zone, the exclusive economic zone and the continental 
shelf of an island are determined in accordance with the provisions 
of this Convention applicable to other land territory. 

3. Rocks which cannot sustain human habitation or economic life of 
their own shall have no exclusive economic zone or continental shelf. 
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Claims concerning Scarborough 

1.  China has unlawfully interfered with traditional fishing 
activities of Philippine fisherman at Scarborough Shoal 

2.  China has breached obligations by operating its law 
enforcement vessels in a dangerous manner causing risk of 
collision with Philippine vessels navigating in vicinity of 
Scarborough Shoal  

3.  China has violated its obligations to protect and preserve the 
marine environment at Scarborough Shoal 
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China’s Arguments on Why Tribunal 
had no Jurisdiction 

�  The underlying dispute was about who has the better claim to 
sovereignty over the features, and this issue is outside the 
Tribunal’s jurisdiction as is not governed by  UNCLOS 

◦  Which State has sovereignty must be determined before the 
status and entitlement of a feature can be determined 

�  The underlying disputes was about maritime boundary 
delimitation, and disputes concerning maritime boundary 
delimitation are excluded by China’s Declaration under Article 298 
◦  Determining status and entitlement of a feature is one the 

necessary steps in determining maritime boundaries, so this is 
essentially a dispute on maritime boundary delimitation 
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Scarborough Shoal 
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Scarborough Shoal 
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Why Scarborough Shoal claims 
favoured Philippines 

�  Is clearly a “rock” within Article 121(3) 

�  Surrounding waters are clearly within the EEZ of Philippines 
claimed from its archipelagic baselines 

�  Surrounding waters cannot be an area of overlapping EEZ 
claims because it is more than 200 nm from any other island  

�  Only possible argument to justify China’s activities in waters 
beyond 12 nm from Scarborough is that China has “historic 
rights” inside nine-dash line 
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Award on Status & Entitlement vs 
Sovereignty & Delimitation 
�  A dispute exists on the interpretation or application of the 

provisions in UNCLOS 
�  The matters submitted to arbitration by the Philippines do not 

require the Tribunal to decide sovereignty over the islands 
either explicitly or implicitly, and they will not advance the 
position of the Philippines with respect to sovereignty 

�  The claims submitted by the Philippines do not concern a sea 
boundary delimitation.  

�  A dispute concerning whether a State possesses entitlement to 
a maritime zone from a feature is distinct from delimiting 
maritime zones in areas of overlapping claims 
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Further clarification in Award on Merits  
on Status & Entitlement vs Delimitation 
�  “[A] dispute over the source and existence of maritime 

entitlements does not “concern” sea boundary delimitation 
merely because the existence of overlapping entitlements is a 
necessary condition for delimitation.  

�  While all sea boundary delimitations will concern entitlements, 
the converse is not the case: all disputes over entitlements do 
not necessarily concern delimitation.  

�  Where, as here, a party denies the existence of an entitlement,  
a possible outcome may well be the absence of any overlap and 
any possibility of delimitation.” (para 111) 
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Part 4 

Claims concerning features 

in the Spratly Islands and 

their surrounding waters  

36 



Jurisdiction over Status and 
Entitlement of Features in Spratlys 
�  Features occupied by China:  

◦  Whether Johnson Reef, Cuarteron Reef and Fiery Cross Reef 
are rocks within Article 121(3) that generate no EEZ or 
Continental Shelf 

◦  Whether Subi Reef, Gaven Reef, McKennan Reef and Hughes 
Reef are low-tide elevations that generate no maritime zones 

�  Features occupied by Philippines:  

◦  Whether Mischief Reef and Second Thomas Shoal were low-
tide elevations that general no maritime zones  
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Article 13. Low-Tide Elevations 

�  1. A low-tide elevation is a naturally formed area of land which 
is surrounded by and above water at low tide but submerged at 
high tide.  
Where a low-tide elevation is situated wholly or partly at a 
distance not exceeding the breadth of the territorial sea from 
the mainland or an island, the low-water line on that elevation 
may be used as the baseline for measuring the breadth of the 
territorial sea. 

�  2. Where a low-tide elevation is wholly situated at a distance 
exceeding the breadth of the territorial sea from the mainland or 
an island, it has no territorial sea of its own. 
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Argument of China 

�  China argued that Tribunal had no jurisdiction to examine 
whether low-tide elevations were subject to appropriation 
because that issue is governed by customary international law, 
not UNCLOS 

�  Philippines’ Counter-Arguments: 

1.  Philippines’ claim was that certain features in the SCS were 
low-tide elevations as defined in Article 13 of UNCLOS -- the 
dispute was a dispute on the interpretation and application of 
UNCLOS, not on general international law 

2.  In any case, ICJ had held in Nicaragua v Columbia case that 
low-tide elevations were not capable of appropriation 
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 Itu Aba / Taiping (Taiwan) 
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Mischief Reef 
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Mischief Reef 
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Mischief Reef 
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47 

Second Thomas Shoal 



Claims held over to Merits 

�  Tribunal decided that seven of the claims of the Philippines 
were not exclusively preliminary in character, and that it would 
decide whether it had jurisdiction over these claims when it 
considered the merits of the case 

�  Whether the Tribunal had jurisdiction over these claims would 
depend upon the applicability of the exceptions and exclusions 
in articles 297 and 298 of UNCLOS; 
◦  Article 297 limits the jurisdiction of the tribunal with respect 

to fisheries resources in the EEZ 
◦  Article 298 excludes disputes concerning (1) sea boundary 

delimitation, (2) historic bays & titles, (3) law enforcement 
activities, and (4) military activities 
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Jurisdiction Issues held over to Merits 
Stage of Case 

�  Several submissions of Philippines were based on premise that 
Mischief Reef and Second Thomas Shoal form part of EEZ or 
continental shelf of the Philippines 

�  Several submissions of Philippines assume that China interfered 
with sovereign rights and jurisdiction of Philippines in the EEZ of 
the Philippines 

�  Tribunal held that cannot decide these issues unless it first 
determines whether any feature claimed by China is an island 
entitled to an EEZ -  this would create areas of overlapping EEZ 
claims 

49 



Tribunal considered all of largest features 
in Spratly Islands 

�  Tribunal addressed fact that in its Position Paper China 
objected to the fact that the Philippines selected only a few 
features (those occupied by China) 

◦   “To the extent that a claim by the Philippines is premised on 
the absence of any overlapping entitlements of China to an 
exclusive economic zone or continental shelf, the Tribunal 
considers it necessary to consider the maritime zones 
generated by any feature in the South China Sea claimed by 
China whether or not such feature is presently occupied by 
China.” (para 154) 
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Significance of Decision on Status and 
Entitlement of Itu Aba (+ larger islands) 
1.  Tribunal held at Merits stage that none of the features in the 

Spratlys (including Itu Aba) are islands entitled to an EEZ and 
continental shelf of their own 

2.  As a consequence, Mischief Reef and Second Thomas Shoal lie 
in the EEZ of the Philippines and are under its jurisdiction and 
control 

3.  If Tribunal had held that Itu Aba is a fully entitled island:  
a)  there be an area of overlapping EEZ claims, and the Tribunal 

would have no jurisdiction to decide in whose EEZ Mischief 
Reef and Second Thomas Shoal lie 

b)   Tribunal would have had no jurisdiction over the 7 claims of 
the Philippines that were held over to the merits stage 
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Academic Criticism of Tribunal –  
China’s claim to mid-ocean archipelagos 

�  Stefan Talmon has criticized the Tribunal for failing to take into 
account the fact that China’s claim is to the island groups in 
their entirety and not to the individual features 

�  China’s official statements have clarified that it claims the 
Nansha islands as whole, but China has been ambiguous on the 
implications of this position 

�  Talmon argues that the status and maritime entitlements of 
island groups (other than those being part of or constituting an 
archipelagic State) are not governed by UNCLOS and are not 
subject to the jurisdiction of the Tribunal 
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Tribunal on Mid-Ocean Archipelagos 

�  In its Award on the Merits the Tribunal addressed one issue with 
respect to China’s claim to sovereignty over the Spratly Islands 
as whole 

�  The Tribunal expressly stated that the use of straight baselines 
around island groups such as the Spratly Islands is not 
permissible under UNCLOS, as the use of straight baselines 
around archipelagoes is limited to Archipelagic States 

�  The Tribunal further stated that notwithstanding some State 
practice to the contrary, it sees no evidence that any deviations 
would amount to the formation of a new rule of customary law 
that would permit a departure from the provisions in UNCLOS 
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Part 5 

Conclusions 
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Award and Interpretation of Article 298 

�  The Award gave a strict interpretation of Article 298 
Declarations excluding the application of the compulsory 
procedures entailing binding decisions in section 2 of Part XV 

�  This is consistent with the text of article 298 and with the 
principle that exceptions to a general principle should be 
interpreted narrowly  
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Conclusions on Status & Entitlement of 
Features 

�  Award clarified the status & entitlement of the largest features 
in the Spratly Islands 

�  The Award clarified that certain features are not islands entitled 
to a claim of sovereignty 

�  The Award did not make any determination on who has the 
better claim to sovereignty over any disputed island 

�  Because the Tribunal ruled that none of the islands are entitled 
to an EEZ of their own, there are no overlapping EEZ claims, 
and no EEZ boundaries to delimit 
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Final Award and Issues of Sovereignty 
and Overlapping Claims 
�  Award greatly reduced the area of overlapping maritime claims: 

1.  There is no overlapping EEZ between Philippines main 
archipelago and the offshore features in the Spratly Islands 

2.  There are no areas where China’s historic rights overlap 
with the EEZ of Philippines  

3.  The only “disputed maritime areas” are the 12 nm of 
territorial sea surrounding the disputed islands 

4.  The Award has not diminished China’s claim to sovereignty 
over those features which meet the definition of an island 
under UNCLOS 
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Thanks for your Attention!  
 
 Robert Beckman 

Head, Ocean Law & Policy Programme 
Centre for International Law (CIL) 
National University of Singapore 

 
Email: cilbeckman@nus.edu.sg   

Website: www.cil.nus.edu.sg 
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Appendix 

Supplementary Slides 
for Participants on 

Preconditions to Jurisdiction 
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Article 281. Parties agree to settlement 
by peaceful mean of own choice 

�  If parties to a dispute have agreed to seek settlement by a 
“peaceful means of their own choice”, the compulsory binding 
procedures in Part XV apply only where: 

1.  No settlement has been reached by recourse to such 
means and 

2.  The agreement between the parties does not exclude any 
further procedure 

�  China argued that in 2002 DOC and other bilateral agreements 
China & Philippines had agreed to resolve the dispute through 
negotiations 
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Award on Applicability of 281 to DOC 

�  Tribunal ruled 281 does not prevent Philippines from instituting 
case under UNCLOS for two reasons: (1) DOC is not legally 
binding; and (2) DOC does not exclude a further procedure 
under Part XV of UNCLOS  

�  Tribunal ruled that 281 requires some clear statement of 
exclusion of further procedures: 
◦  Supported by text and context of 281 as well as the structure 

and overall purpose of the Convention 
◦  Rejected majority opinion in Southern Bluefin Tuna and 

followed separate opinion of Judge Keith 
�  Held that even if exclusion of further procedures could be 

implicitly excluded, no such exclusion can be implied from DOC 
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Award on Applicability of 281 to other 
Agreements 

�  Tribunal held that there was no other agreement between the 
two States that would preclude the Philippines from instituting 
proceedings under  Article 281 

�  Did not apply to the series of bilateral statements between the 
two States 

�  1976 Treaty of Amity is not binding agreement to resolve 
disputes by negotiation 

�  Did not apply to 1992 CBD despite some overlap in the subject 
matter as Art 22 of CBD recognizes overlap and preserves 
rights and obligations under UNCLOS 
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Art 282. Obligations under general, 
regional or bilateral agreements 

�  If the States Parties which are parties to a dispute concerning the 
interpretation or application of this Convention have agreed,  
through a general, regional or bilateral agreement or otherwise, 
that such dispute shall, at the request of any party to the dispute, 
be submitted to a procedure that entails a binding decision,  
that procedure shall apply in lieu of the procedures provided for 
in this Part,  
unless the parties to the dispute otherwise agree. 
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Application of Article 282 

�  2002 DOC not applicable as not binding and does not preclude 
Part XV procedures 

�  1976 Treaty of Amity does not meet criteria specified in Art 282 

�  1992 CBD does not constitute an agreement for the settlement 
of disputes concering UNCLOS 
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Article 283.  
Obligation to exchange views 

�  1. When a dispute arises between States Parties concerning the 
interpretation or application of this Convention,  
the parties to the dispute shall proceed expeditiously to an 
exchange of views regarding its settlement by negotiation or 
other peaceful means.  
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Article 283  
Obligation to Exchange Views 

�  Tribunal found that the Parties have exchanged views and failed 
to reach an agreement on the approach for resolving the 
dispute  

�  Tribunal found that China was aware of the issues in respect of 
which the Parties disagreed  

�  Tribunal satisfied that Philippines did seek to negotiate with 
China concerning the disputes 
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Para 350 of Award: Tribunal cited Land 
Reclamation Case on Art 283 

�  “a State Party is not obliged to pursue procedures 
under Part XV, Section 1, of the Convention when it 
concludes that the possibilities for settlement have 
been exhausted” 

�  Moreover, even an obligation to negotiate “does not 
imply an obligation to reach agreement,” and “the 
States concerned . . . are in the best position to judge 
as to political reasons which may prevent settlement 
of a given dispute by diplomatic negotiation.” 
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