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1. Aim of presentation 

•  Clarify the nature of features like this 
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1. Aim of presentation 
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Aim of presentation 

•  I was asked to write on islands and rocks 
– Erik	Franckx,	"The	Regime	of	Islands	and	Rocks",	in	The	
IMLI	Manual	on	Interna=onal	Mari=me	Law,	Volume	I,	
The	Law	of	the	Sea	(ACard,	D.	J.,	Fitzmaurice,	M.	&	
Gu=érrez,	N.	A.	M.,	eds.),	Oxford,	Oxford	University	
Press,	pp.	99-124	(2014).	

– Conclusions	
•  Not	very	posi=ve	
•  Last	line	was:	

–  “It	will	be	interes=ng	to	see	whether	the	recently	established	arbitral	
tribunal	in	the	dispute	between	China	and	the	Philippines	will	be	the	
first	to	provide	further	guidance	in	this	respect.”	
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Aim of presentation 

•  Result? 
– Once	hurdle	of	jurisdic=on	was	taken	
– Annex	VII	Tribunal	under	1982	Conven=on	could	not	
hide	behind	screen	of	interpreta=on	

– 96	pages	out	of	479	(+/-	20%)	devoted	to	this	issue!	
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2. Importance of the issue 

•  In the past 
– La	terre	domine	la	mer	(PCA,	1909)	

•  Since UNCLOS III (1973-1982) 
– Besides a TS & CZ, islands also generate 

EEZ & CS new style 

–  A tiny rock may generate 431.014 km² 
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4. Interpretation of Article 121 
	

•  Art. 121 of the 1982 Convention 
 “Regime of Islands” 

“1. An island is a naturally formed area of 
land, surrounded by water, which is above 
water at high tide. 
2. Except as provided for in paragraph 3, 
the TZ, CZ, EEZ and the CS of an island 
are determined in accordance with the 
provisions of this Convention applicable to 
other land territory. 
3. Rocks which cannot sustain human 
habitation or economic life of their own 
shall have no EEZ or CS.” 
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4. Interpretation of Article 121 
	

•  Preliminary considerations 
– All rocks are islands 
– Not all rocks fall under § 3 

•  Those that cannot sustain HH or EL of their own 
•  Those that can sustain HH or EL of their own 

– Islands that cannot sustain HH or EL of their 
own still have full maritime zones 

Islands	

Rocks	

Rocks=§3	

Rocks≠§3	
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4. Interpretation of Article 121 
	

•  Positions of the Philippines and the PRC 
•  Arbitral Tribunal 

– Theory 
•  “rock” 
•  “cannot” 
•  “sustain” 
•  “human habitation” 
•  “economic life of its own” 
•  “or” 

–  Results in “imperfect guide”, BUT size by itself is not sufficient 

– Practice 
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4. Interpretation of Article 121 		

•  Appraisal 
– “rock”: OK 
– “or”: not OK 

•  Argument drawn from argumentation and logic 
-(p v q) → -(r v s) = -p    -q → -r    -s 

•  Artificial separation, as Tribunal immediately 
admits both concepts are linked (economic life must 
also be related to local population) 

•  Only reasons seems to be, make it possible for 
island people to have human habitation on one 
island, while relying for economic life on other(s) 

– “size by itself is not sufficient”: not OK (Jan Mayen) 
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5. Conclusions 

•  Can normal rules of interpretation help? 
– Textual … “almost inconceivable” 
– Travaux préparatoires … of no avail 

•  Almost no instances of State practice 
•  Bilateral agreements: limited utility 
•  Solution? 

– Like maritime delimitation law (after “décodification”) 

•  Kind of judge-made common law 
– Art 121 (3) seems to refer parties to judge or 

    arbitrator 
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5. Conclusions 

•  Especially ICJ had plenty opportunities 
– Critique that “five people” apparently may 

develop international law seems to be 
misplaced 

•  This is a courageous first step 
•  To be hoped that others will now follow, 

further fine-tuning this important 
provision 
– Not only of the 1982 Convention 
– But also of customary international law 
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