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Preview	
�  Applicable law 
�  SCS features with Chinese construction 
�  Tribunal’s findings as to status of those features 
�  Tribunal’s ruling as to entitlements of these features 
�  Features not addressed by the Tribunal 
�  Other issues:  

�  Military and other activities  
�  Definitions 
�  What’s not subject to coastal State jurisdiction  
�  Baselines 

�  Conclusions 
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Applicable	Law	re	Ar/ficial	Islands,	etc	
�  Law of the sea (articles 60, 80, 87, 147) 

�  Coastal state jurisdiction over artificial islands, installations and structures 
varies 

�  Are not 121 islands, have no maritime zones, no territorial sea 
�  500 meter safety zone possible but none declared in Spratlys 

�  Doesn’t change the legal status/entitlements of feature on which built 
�  Rights and jurisdiction solely in State in/on whose TS or EEZ/CS was built 

� Airspace: no jurisdiction over airspace above an artificial island per se 
as there can be no sovereignty over it 
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Scope	of	State’s	Authority	
�  In the EEZ and on its shelf, the coastal State has exclusive right to construct 

and to authorize and regulate construction, operation and use of 
�  [All] artificial islands 
�  [Only] installations and structures for purposes of article 56 and other economic 

purposes 
�  [Only] installations and structures which may interfere with the coastal State’s 

exercise of its rights in the EEZ or shelf rights (articles 60(1) and 80) 
�  Under freedom of the high seas all States are free to construct artificial 

islands and other installations permitted under international law in the high 
seas, but not on a coastal State’s extended continental shelf under the high 
seas (articles 87(1)(d) and 80) 

�  Installations on the seabed of the Area are constrained (article 147) 
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Features	with	Chinese	Construc/on			
� Calderon Reef   245.3 nm from Palawan baseline 
� Fiery Cross Reef  254.2 nm from Palawan baseline 
� Gaven Reef (north)  203.0 nm from Palawan baseline 
� Subi Reef   231.9 nm from Palawan baseline 
 
� Hughes Reef   180.3 nm from Palawan baseline 
�  Johnson Reef   184.7 nm from Palawan baseline 
� Mischief Reef   125.4 nm from Palawan baseline 
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Status	of	Features	Addressed	by	Tribunal	
� None of features in the Spratlys are 121(2) islands 
�  121(3) rocks 

�  Cuarteron Reef   Johnson Reef 
�  Fiery Cross Reef   Sand Cay (Vietnam occupies) 
�  Gaven Reef (north) 

�  Low-tide elevations (article 13) 
�  Gaven Reef (south)   Mischief Reef 
�  Hughes Reef    Subi Reef 

� All are naturally formed areas of land surrounded by water 
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Source: 
CIA World Factbook 



En/tlements	of	Rocks	and	LTEs	
� Rocks: territorial sea only 
�  Low-tide elevations:  

�  no maritime zones 
�  may be used as TS basepoint if within 12 nm of rock 
�  not subject to appropriation  
�  is part of the sea floor from which is rises  

� Submerged features:  
�  no maritime zone of own 
�  not subject to appropriation   
�  are part of the sea floor from which they it rise 
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Features	within	Philippine	EEZ/CS	
�  Low-tide elevations 

�  Hughes Reef 
�  Mischief Reef 

�  Rocks 
�  Johnson Reef 

�  Tribunal addressed only Mischief Reef in terms of articles 60 & 80, holding 
China violated articles 60 & 80 by building artificial island without obtaining 
Philippines consent on a low-tide elevation that was not subject to 
appropriation by any State (Award para 1203.B(14))  

�  Same result re Hughes Reef by reasoning of Tribunal 
�  Did not address Johnson Reef, but by reasoning of Tribunal would be entitled 

to a Philippine 12 nm territorial sea  
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Features	seaward	of	200	nm	of	Philippines	
�  Low-tide elevations seaward of 200 nm:  

�  Subi Reef 
�  Gaven Reef (south) 

� Rocks seaward of 200 nm, not within 12 nm of another rock 
�  Cuarteron Reef 
�  Fiery Cross Reef 
�  Gaven Reef (north) 
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Military	Ac/vi/es	on	Mischief	Reef	
� Tribunal considered whether military activities exception in article 

298(1)(b), which China had exercised in 2006 but not raised in the 
proceedings, precluded Tribunal’s jurisdiction (Award paras 1011-1014, 
1019-1023, 1026-1028) 

� Tribunal relied on repeated high level PRC government denials and 
insistence on civilian purposes to decline to deem the activities military 

� Raises questions as to what foreign military or other activities on 
features in the EEZ/shelf are permitted w/o permission of the sovereign 

� Requires ability to distinguish artificial islands from installations and 
structures w/o economic purpose/effect (Article 60(1)(a) vs 60(1)(b-c)) 
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Tribunal’s	Findings	re	Mischief	Reef	
� Found that early Chinese construction were of economic nature and 

characterized them as structures under article 60(1)(b-c) 
� Found that later construction was of artificial island under article 60(1)

(a) 
� Found that all were done without Philippine authorization as Mischief 

Reef was within 200 nm of Palawan 
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Source: Award, Figure 30, page 402 

Aerial Photograph of Structure on Mischief Reef 



Ar/ficial	Islands	vs	Installa/ons/Structures	
Terms not defined in LOS Convention; no agreed definitions  
Can distinguish based on location of construction on 
�  naturally formed island (Article 121(1)) or on 
� Man-made island or  
�  LTE or 
�  submerged feature/seabed 
Also in maritime zone where located 
� TS 
� EEZ/CS 
� High seas/Area 
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Dis/nc/ons	
� Artificial islands are islands built on land surrounded by water at high 

tide, but are man-made rather than naturally formed 
�  Installations and structures are not built on islands but on features 

below water at high tide 
�  Installations and structures that do not have purposes provided for in 

article 56 or do not interfere with the exercise of coastal State rights in 
the EEZ are not subject to coastal State jurisdiction which if built in the 
territorial sea would be subject to coastal State jurisdiction 

� Artificial islands, installations and structures built in the high seas are 
subject only to the jurisdiction of the State responsible for them 
�  But not on ECS or the Area 
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Installa/ons	and	Structures	not	subject	to	
coastal	State	jurisdic/on	in	EEZ/shelf	

� Do not interfere with coastal State economic rights in EEZ/shelf, such 
as 
�  Lighthouses or similar installations such as radars 
�  Submarine cables  
�  Listening devices  

� That do not enter the territorial sea or land in its territory 
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Baselines	
� Tribunal considered China’s SBL in SCS and possibility of drawing 

ASBL around Spratlys 
� Tribunal reinforced restrictive application of article 7 (Award para 575) 

�  implies China’s baselines around Hainan (partial) and Paracels (fully) did 
not conform with LOSC 

� Tribunal also made clear that ASBL cannot legally be drawn around 
non-independent archipelagos such as the Spratlys (Award para 574) 
�  Calls into question validity of SBLs around Senkakus, and by others 

around Galapagos, Azores, Faroe Islands, Svalbard, Falklands/Malvinas, 
Turks and Caicos 
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Sources: Limits in the Seas No. 117 (1996) (above) 
ASIL Insight vol. 17, no. 7 (2013) (left) 
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Conclusions	
� Tribunal broke no new ground on artificial islands/installations/ 

structures, low-tide elevations, military activities and baselines 
�  Not clarify distinctions of artificial islands from installations and structures 

� Reinforced existing law of entitlements and baselines 
�  Likely to be authoritative on these two matters 
� Help others in efforts to bring excessive maritime claims into conformity 

with provisions of the Law of the Sea Convention 
� Promotes rule of law at sea and international peace and security 
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