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Introduction  

Rare has  a decision been so anticipated as that of the arbitral award handed down by the 

Permanent Court of Arbitration (PCA) on 12 July 2016 in “In the Matter of the South China Sea 

Arbitration” between the Republic of the Philippines and the People’s Republic of China.1 Both 

China and the Philippines are parties to the United Nations Law of the Sea Convention 

(UNCLOS)2 and subject to its compulsory dispute provisions under Part XV.  The Philippines 

filed arbitral proceedings against China under Annex VII of UNCLOS on 22 January 2013 with 

the Permanent Court of Arbitration in The Hague. The Philippines put forth a host of issues 

concerning Chinese claims and actions in the South China Sea, including environmental claims. 

China refused to acknowledge jurisdiction of the proceedings and did not make any appearance 

or direct submissions to the Tribunal.  The final award was unanimously written.3 The arbitral 

award is a significant addition to a chain of international cases addressing environmental issues, 

including protection of the marine environment.  

Without doubt, one of the key contributions of UNCLOS was Part XII on the protection 

of the marine environment. The 1958 Geneva Convention on the High Seas 4  had also included 

provisions on pollution-prevention but the scope of these provisions were limited.  Additionally, 

the 1958 Convention on Fishing and Conservation of the Living Resources of the High Seas5 
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introduced a number of progressive provisions on the conservation of living resources including 

a duty on all States to adopt measures for the conservation of the living resources of the high seas 

either individually or in cooperation with other States (Article 1.2).  However, it was under Part 

XII of UNCLOS that for the first time an integrated and holistic framework for the protection of 

the marine environment was established that included a general obligation to protect and 

preserve the marine environment under Article 192, as well as more specific activities-based 

obligations.6 However, similar to the 1958 Geneva Conventions, conservation of marine living 

resources was addressed separately, in Part V on the exclusive economic zone and Part VI on the 

continental shelf.  Despite its expansive approach to the protection of the marine environment, 

UNCLOS was principally pollution-oriented. Furthermore, UNCLOS was adopted before the 

1992 United Nations Conference on Environment and Development (UNCED) in Rio de Janeiro, 

where new principles such as the precautionary approach and ecosystem based management, and 

concepts as biological diversity were introduced.  Consequently, when UNCLOS entered into 

force in 1994, it risked being outdated. The challenge facing this historic achievement for 

international law comprised of 320 articles negotiated over a period of nine years, was to be able 

to maintain its relevance in a quickly developing arena of international environmental law. The 

role of international adjudicative bodies consequently is of significance for the interpretation and 

application of UNCLOS,  the “Constitution of the oceans.” 

 The arbitral award is precedent-setting on a number of fronts, including the Tribunal’s 

clear pronouncements on the nature of the obligation of States to protect and preserve the marine 

environment under Part XII. Moreover, the award has affirmed the dynamic nature of UNCLOS 

as well as the indispensable role of international courts and tribunals to ensure the dynamism, 

adaptability and  longevity of the “Constitution of the Oceans”. The recent South China Seas 

Award has allowed for judicial interpretation to fill gaps and make the necessary linkages that 

allows UNCLOS to respond to marine environmental issues.  

  

Factual summary 

Measuring 3.2 million km2 the South China Sea is bordered by China, Indonesia, Malaysia, 

Vietnam, the Philippines and Taiwan. It lies at the crossroads of one of the most important 
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maritime routes for international commerce and is also a sea known for its high level of 

biodiversity.7  As explained by the Philippines, this area which is known as the “rainforest of the 

seas” holds some 7% of the world’s coral reefs, which provide critical habitat for many species. 

The Southern Sector, in particular, is reputed for having the “highest diversity of reef-building 

corals in the world.8 The South China Sea, which is categorized by UNEP as Large Marine 

Ecosystem (LME) is important for fisheries, which includes flying fish, tuna, billfish, mackerel, 

shark, shrimp, reef fish, herring, sardine and anchovy.9  The high demand for fish has resulted in 

the full exploitation of fish stocks10, which according to the U.S. National Oceanic and 

Atmospheric Administration has made the area at risk of “severe overexploitation”.11  In 

addition,  to the information provided in the Philippine’s submissions,  other oceanic migratory 

pelagic species such as tuna, sharks and billfish  have also been identified as being 

overexploited.12  Based on UNEP studies of the South China Sea, the lack of bycatch exclusion 

devices has resulted in a very high level of bycatch. Furthermore, there has been extensive 

capture of rare, threatened or endangered species such as  sea turtles and dugong. 13  

Moreover, as revealed during the course of the case before the Arbitral Tribunal, the 

destruction of coral reefs in the South China Sea by Chinese fishing vessels for giant clam 

extraction in particular, and also by China in its land reclamation and island building activities is 

at unprecedented levels. The use of boat -propellers to break the coral to extract giant clams in 

the Spratly Islands caused “near-complete destruction of the affected reef areas”. 14 Additional 

destruction to the reefs resulted from massive land reclamation and island building activities as 

China began to use heavy ‘cutter-suction dredge” equipment and created more than 12.8 million 

m2 of new land in less than three years.  
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Sovereignty and maritime claims 

The South China Sea is home to a region of competing maritime claims among China, Taiwan, 

Vietnam, Malaysia, and the Philippines. China refused to participate directly in the proceedings. 

China set forth its position through indirect means, notably in Position Paper 7 asserting that the 

Tribunal lacked jurisdiction over the entire case based on  two reasons: first that subject matter of 

the arbitration entailed sovereignty issues that fell outside the scope of UNCLOS and second, 

even if the matter did fall within the purview of UNCLOS it fell within the declaration filed by 

China excluding maritime delimitation from the compulsory dispute provisions of the 

Convention.15 

The Philippines countered that the obligation to protect the marine environment was not 

dependent on deciding questions of sovereignty over the features in question and that the issue 

instead was whether China exercised “jurisdiction or control over the harmful fishing practices, 

the land creation and the construction activities which threaten the marine environment at those 

locations and elsewhere in the South China Sea.”16 The Tribunal agreed with the Philippines 

stating that environmental obligations in Part XII apply to states irrespective of where the alleged 

harmful activities take place and was not contingent upon a determination of questions of 

sovereignty over any particular feature, or determination of the status of any maritime feature, on 

the existence of an entitlement by China or the Philippines to an exclusive economic zone in the 

area, or on the prior delimitation of any overlapping entitlement.17 In other words, obligation to 

protect the environment is an independent obligation that rests on its own legal footing. The 

Tribunal further rejected any claim of exclusion from compulsory dispute resolution due to law 

enforcement activities for fishing activities around Scarborough Shoal and Second Thomas Shoal 

under Article 298(1)(b),18 and military activities exception for island-construction activities.19 
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The Tribunal emphasized the applicability of Part XV for disputes on the protection of 

the marine environment under Article 298(1)(c). 20 

The Tribunal’s surgical separation of disputed questions of maritime entitlement from 

environmental questions is significant in and of itself. The Tribunal did not specify the legal 

foundation of the environmental claim.  For example, Second Thomas Shoal and Mischief Reef 

were deemed to be low-tide elevations in an area formed part of the Philippine’s exclusive 

economic zone. The Tribunal, on the other hand, concluded that Scarborough Shoal, Cuarteron 

Reef, Fiery Cross Reef, Johnson Reef, McKennan Reef, and Gaven Reef (North) were high-tide 

features and characterized them as “rocks” under Article 121(3) of UNCLOS. As rocks they 

would be subject to appropriation and also entitled to a territorial sea of up to 12-nm under 

UNCLOS 

  If environmental claims under UNCLOS are independent of territorial connection, does 

this mean that the obligations under Part XII addressed by the award are obligations erga omnes?  

Can any party to UNCLOS or any party in a disputed maritime area assert a violation of 

provisions of Part XII of UNCLOS?  This is question that remains unclear and will be discussed 

further on. 

 

Environmental Claims 

The Philippines claimed that China had breached its obligations to protect the marine 

environment under Part XII of UNCLOS. The Philippines claim included 15 submissions of 

which submissions 11 and 12 related to China’s failure to protect the marine environment.  In 

Submission No. 11 the Philippines alleged that China had tolerated and even encouraged harmful 

fishing practices and harvesting of endangered species, such as giant clams and sea turtles by 

Chinese vessels in Scarborough Shoal and Second Thomas Shoal. The Philippines alleged that 

Chinese fishing vessels used cyanide to kill fish, and also used dynamite to blast rare corals to 

extract giant clams. Shortly before the hearing on the merits commenced the Tribunal allowed 

the Philippines to amend Submission 11 based on newly available evidence of island building 

activities on  Scarborough Shoal, Second Thomas Shoal, Cuarteron Reef, Fiery Cross Reef, 

Johnson Reef, Hughes Reef, Gaven Reef and Subi Reef. The Philippines alleged that these 

activities were in violation of Articles 123, 192, 194, 197, 205, and 206 of UNCLOS.  
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Submission No. 12 related China’s construction activities on Mischief Reef as 

constituting violations of China’s duties to protect and preserve the marine environment. 

Mischief Reef is located in the EEZ of Philippines. 

The Philippines outlined the history of Chinese activities in the South China Sea dating 

back to the 1990s listing a series of specific events of evidence of harmful fishing activities, 

giant clam extraction and harvesting of endangered species, as well land construction and land 

reclamation activities.  However, it was made clear that the scope and intensity of Chinese 

activities in the South China Sea had increasing progressively over the period, and quite 

significantly after 2013.  

The Philippines linked UNCLOS and Part XII to obligations derived from key 

international conventions for the conservation of biological diversity. The Philippines clarified 

that it was not alleging China had violated the CBD but that Article 192 and 194(5) were guided 

by multilateral instruments such as the Convention on Biological Diversity (CBD) 21 and the 

Convention on International Trade in Endangered Species of  Wild Flora and Fauna (CITES).22 

One of the issues the Tribunal examined was whether the jurisdiction of the Tribunal was 

preempted by other environmental instruments under Article 281 of UNCLOS, such as the CBD 

under Article 27.23  

In regard to CBD the Tribunal noted that although there is overlap between the  

environmental provisions of UNCLOS and the CBD, “this [did] not mean that a dispute 

concerning one instrument is necessarily a dispute concerning the other or that the environmental 

claims brought by the Philippines should instead be considered under the framework of the 

CBD”. Specifically and significantly, in  the Award on Jurisdiction,  the Tribunal made a most 

important acknowledgment on the scope of Article 192: 

“The Tribunal acknowledges some overlap in the subject matter of Part XII of the 

Convention and the subject matter of the CBD. For example, there is a “General 

Obligation” under Article 192 of the Convention to protect and preserve the marine 

environment, which may be broadly enough worded to include the obligation to protect 
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and preserve marine biodiversity. Similarly, obligations under Article 194 of the 

Convention may include the protection and preservation of the biological diversity 

represented by coral reefs. “ (emphasis added).24 

In explaining why CBD did not preempt jurisdiction on the Philippines environmental claims, 

the Tribunal found that the CBD applied to biodiversity “in general” concluding that “[t]he CBD 

is therefore aimed at protecting biological diversity in general—beyond that found in the marine 

environment. The objective of the CBD potentially overlaps with, but also goes well beyond, the 

scope of Articles 192 and 194 of the Convention.”25 The Tribunal decided that UNCLOS applied 

to the case stating that “a clear exclusion of Part XV procedures is required in order for Article 

281 to present an obstacle for the Tribunal’s jurisdiction.”26 The Tribunal’s decision is in 

contrast to the ill- fated Southern Bluefin Tuna  arbitration (merits)27 and Mox Plant case,28 where 

in each case the compulsory dispute provisions of UNCLOS was subsumed by other instruments.  

The Philippines further argued that there were five specific obligations under Part XII of 

UNCLOS applicable the South China Sea: 

1.  The duty to protect and preserve marine ecosystems. The Philippines pointed to the 

destruction of fragile coral reefs by island construction activities. 
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2.  The duty to ensure sustainable use of biological resources. The Philippines claimed 

this was a long-recognized duty to conserve living resources, and that activities such as blast 

fishing and use of cyanide for fishing were unsustainable  practices in violation of Articles 192 

and 194. 

3.  The duty to protect and preserve endangered species.  The Philippines argued this duty 

was implicit in Article 194(5) of UNCLOS for protection of rare or fragile ecosystems. In this 

case the Philippines alleged that China’s harvesting of giant clams was a violation of Articles 

192 and 194. 

4. The duty to apply a precautionary approach in all of these respects. While alleging this 

obligation the Philippines refrained from detailing its claim stating that the harm was so obvious 

there was no need to apply the precautionary approach.  

5.  The duty to consult and cooperate with the relevant coastal States. The Philippines 

pointed to Articles 197 and 123 of UNCLOS, the latter including “regional characteristics” 

These five obligations that the Philippines listed as falling within the scope of Part XII of 

UNCLOS include duties that are not expressly provided for in UNCLOS. The concept of 

“sustainable use of biological resources” is not language included as part of the obligation to 

conserve marine living resources under UNCLOS. UNCLOS applies the standard of maximum 

sustainable yield (MSY) for the conservation of living resources. Moreover, MSY is found in 

Part Article 61 of Part V on the exclusive economic zone and not Part XII. However, the 

Philippine’s position is consistent with the interpretation provided by ITLOS in the Southern 

Bluefin Tuna case where it stated that “the conservation of the living resources of the sea is an 

element in the protection and preservation of the marine environment”,29 as reiterated by ITLOS 

in the Request for an Advisory Opinion Submitted by the Sub-Regional Fisheries Commission 

(SRFC Advisory Opinion).30 

The Philippine’s also included as one of their five obligations under UNCLOS the 

application of the precautionary approach. However, no legal context was provided for this claim 

and the Philippines effectively stopped the Tribunal from directly tackling this claim stating only 

that given the harm was so obvious and there no uncerta inty and thus no need to apply the 
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precautionary approach. As stated earlier, adopted before the adoption of Principle 15 of the Rio 

Declaration, one of the gaps in UNCLOS was it lack of reference to the precautionary approach.  

In the Southern Bluefin Tuna case,31 ITLOS made its well- known allusion to the precautionary 

approach, however, declined to name it as such, a point that was raised by Judge Tullio Treves in 

his separate opinion.32 Unfortunately, the International Court of Justice in the Pulp Mills case, 

while giving  acknowledgment to the precautionary approach  gave a disappointing interpretation 

that  “while a precautionary approach may be relevant in the interpretation and application of the 

provisions of the Statute, it does not follow that it operates as a reversal of the burden of 

proof.”33  

Indeed, international cases have thus far shied away from addressing directly the 

precautionary approach despite its widespread use in many international instruments and 

domestic law. The South China Sea Case may have provided such an opportunity for an 

international tribunal to have shed more light on its place in UNCLOS and for the protection of 

the marine environment. Unfortunately, the Philippines chose not to pursue this issue.  

 

Independent experts and evidence  

 In the South China Sea case experts played a central role in informing the Tribunal and 

determining the outcome. In addition to the experts used by the Philippines,   the Tribunal, in a 

rare example, appointed its own experts34 marking an important and welcomed departure of 

practice from past cases.  The Tribunal explained its decision to appoint independent coral reef 

ecology experts (Dr. Sebastian Ferse, Professor Peter Mumby and Dr. Selina Ward- collectively 
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“the Ferse Report”) was due to China’s non-participation.35 Previous international tribunals and 

courts in addressing environmental issues have relied upon experts provided by the Parties and 

have not appointed their own ex curia experts.  For example,  cases, such as  the Whaling Case36 

and  the Pulp Mills Case37 generated criticism of the International Court of Justice for  not 

making use of Article 50 of the ICJ Statute and its  reliance on Party experts.38   

In addition, the South China Sea Tribunal developed its own procedure for use of experts 

by incorporating Rule 24 into the Rules of Procedure, which as one observer commented, 

demonstrated that “there is room for procedural law-making and innovation with respect to the 

use of scientific experts in the system of international courts and tribunals.”39 The Tribunal 

applied a rigorous procedure for experts that included intra-dialogue between the Tribunal’s 

appointed experts and the Parties’ experts as well as inter-dialogue between the Tribunal and the 

ex parte experts.  As further observed by one author, “[m]ost important, the Tribunal gives 

scientific expertise a new function by making it a central tool for the sound administration of 

international justice and for ensuring equality between the parties to a dispute.” 40  

The Award has established a new and much needed standard for the use of experts in 

environmental cases where scientific information and assessment forms the core of the matter. 

The Tribunal must be able to make a well- informed and objective decision that is based on “hard 

facts”.41 The use of experts ex curia and the Tribunal’s critical approach in questioning the data, 

strengthened the foundation of the Award in light of China’s lack of participation.   

In addition to scientific expert reports, the Tribunal examined a rich source of evidence 

that included satellite and aerial images, photographs, contemporaneous reports from P hilippines 

navy, coast guard, police, diplomatic notes, statements by Chinese officials, Chinese laws and 

regulations and scientific reports. The Tribunal demonstrated its dedication to impartiality and 
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objectivity in its use of different sources of evidence that also went beyond the factual evidence 

provided by the Philippines. For example, the Tribunal used its own experts to search for and 

collect additional documents involving China’s assessment of the environmental impacts of its 

activities.42  The Tribunal also made  direct requests from China for information, which not 

surprisingly were unheeded. The Tribunal’s impartiality and objectiveness was demonstrated in 

its finding of insufficient evidence that China had failed to take measures against the use of 

cyanide and use of explosives for fishing activities in the South China Sea. 43 

On the other hand, the Tribunal found the evidence satisfactory showing Chinese fishing 

vessels had harvested giant clams by the use of boat propellers to break coral reefs. (para. 953).  

 

Protection of the Marine Environment  

The terse language of Article 192 of the UNCLOS expresses what may be  the most powerful 

legal provision for the protection of the marine environment that “States have the obligation to 

protect and preserve the marine environment”. Lacking any qualification it is simple and clear. 

The Award has strengthened only it. According to the Award the content of Article 192 is to 

informed by other provisions of Part XII of the Convention as well as other applicable rules of 

international law. By referencing to “other applicable rules of international law” the Tribunal has 

cast a broad international normative net that is not restricted only to international conventions or 

treaties. Moreover, it allows Article 192 to remain receptive to changes in environmental law 

developed under binding instruments as well as other means, that would include decisions or 

international courts and tribunals.  

 In addition, the Tribunal deconstructs the simple language of Article 192  and shows the 

existence of four distinct different obligations: first the obligation to protect against future 

damage; second  the obligation to maintain or improve  the existing condition of the marine 

environment; third the obligation to take active measures for each case; and fourth the obligation 

to not degrade the marine environment.44 In other words, not only does Article 192 entail the 

obligation of prevention but also to actively improve the marine environment, presumably where 

it is degraded.   

                                                 
42

 Award, para. 916 
43

 Award, para., 975. 
44 Para. 941 



In the South China Sea Case, finding sufficient evident to conclude that Chinese fishing 

vessels had been involved in harvesting threatened or endangered species in the waters of 

Scarborough Shoal and Second Thomas Shoal that included species listed in CITES Appendix I 

and II, the Tribunal interpreted Articles 192 and 194(5) to include the duty to prevent the harvest 

of endangered species.  

The South China Sea Award marks an important continuation and reaffirmation of the 

application of the obligation of due diligence by States in fulfilling their environmental 

obligations.  In the Pulp Mills case the ICJ determined that the obligation to protect the [aquatic] 

environment was an obligation of conduct and required the state to exercise due diligence. The 

Court explained the scope of the duty of due diligence and as “an obligation which entails not 

only the adoption of appropriate rules and measures, but also a certain level of vigilance in their 

enforcement and the exercise of administrative control applicable to public and private 

operators, such as the monitoring of activities undertaken by such operators, to safeguard the 

rights of the other party.” 

The obligation of due diligence was adopted subsequently in the Advisory Opinion of the 

Seabed Chambers [ITLOS} on Responsibilities and obligations of States sponsoring persons and 

entities with respect to activities in the Area,45 and by the full bench of ITLOS in the Request for 

an advisory opinion by the Subregional Fisheries Commission on illegal, unregulated and 

unreported fishing.46 

The Tribunal applied the now well established due diligence obligation “to take those 

measures necessary to protect and preserve rare or fragile ecosystems as well as the habitat of 

depleted, threatened or endangered species and other forms of marine life.”  Consequently, the 

failure of China to take measures to prevent the harvesting of endangered species, including 

corals, according to the Tribunal, was a breach of Article 192 and 194(5).  Furthermore, 

according to the Tribunal, the due diligence obligation is triggered when a State is “aware that 

vessels flying its flag are engaged in the harvest of species internationally as being threatened 

with extinction or are inflicting significant damage on rare of fragile ecosystems or the habitat of 
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depleted, threatened or endangered species”. The State must adopt rules and measures to prevent 

such acts and maintain a level of vigilance in enforcing them. 47 

There was ample evidence demonstrating that China knew of the activities of its fishing 

vessels and in some cases there was evidence of Chinese governmental vessels actually escorting 

the Chinese fishing vessels that were engaged in illegal fishing and harvesting activities. In 

addition, the Tribunal noted that the destructive practice of boat-propeller chopping of coral reefs 

to extract giant clams was done in areas under the control of Chinese authorities and thus such 

activities tool place within the control and jurisdiction of China.  The Tribunal concluded that 

China had breached its obligation to protect and preserve the marine environment by tolerating 

the harvesting of giant clams by boat-propeller chopping method.48 

Perhaps the harshest words from the Tribunal were directed to the artificial island-

building activities of China describing the damage to the marine environment as “devastating 

and long- lasting.” These construction activities violated Article 192 and moreover the dredging 

activities  polluted the marine environment with sediment in violation of Article 194(1)  

according to the Tribunal.49   

Specifically, the Tribunal’s clear articulation that there is a due diligence obligation by 

State to prevent harm to endangered species and habitats has strengthened the position of 

UNCLOS as the principle international convention for protection of the marine environment. 

Moreover, the linkage of international environmental agreements  to UNCLOS is important and 

will provide the integrated and holistic approach that is reflected in the Preamble of UNCLOS.  

 

Environmental Impact Assessments 

The Philippines argued that before undertaking construction activities in the South China Sea 

China was required to carry out an environmental impact assessment  within the meaning of 

Article 206 of the Convention and to communicate its findings as required under Article 205. At 

a minimum, the Philippines argued that an environment impact assessment should have assessed 

the possible effects on the marine ecosystem of the South China Sea, the coral reefs at issue, the 

biodiversity and sustainability of living resources there and endangered species. Article 206 of 
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UNCLOS forms part of Section 4 on Monitoring and Environmental Assessment of Part XII of 

UNCLOS.  

 In assessing China’s actions, the Tribunal reviewed a number of statements made by 

Chinese officials to determine what, if any, scientific studies and assessments had been 

conducted by China before undertaking construction and land-reclamation activities in the South 

China Sea. These included statements by a spokesperson of the Chinese Foreign Ministry 

claiming that the construction projects on the islands and reefs had “gone through scientific 

assessments and rigorous tests.” 50 Based on this and similar statements the Tribunal requested 

further evidence of any scientific environmental assessments. A statement by the Chinese State 

Oceanic Agency (SOA) entitled “Construction Work at Nansha Will Not Harm Oceanic 

Ecosystems”, was found51 as well as a report prepared by the SOA dated 10 June 2015. The SOA 

statement claimed that the construction activities undertaken on the Spratly Island (Nansha) 

would “rigorously abide by rules of environmental protection”, employing methods such as 

“nature simulation” that included using big cutter section dredges that collected loose coral 

fragments with sands and used them to build supratidal foundation platforms. What the statement 

failed to explain was the impact of the big cutter section dredges on the marine environment and 

where the fragments of loose coral came from. In its conclusion, the statements reported “good 

results” claiming that environmental impact on the coral reefs was “partial, temporary, 

controllable, and recoverable.” 52   

The SOA Report, in what can be described as an example of Orwellian double-speak, 

explained the environmental status of the coral reefs, provided the details of “eco-protection 

measures” implemented during the construction activities, including how sites were selected and 

how “optimal” construction plans had been selected over those that would have a “bigger impact 

on the marine environment.” Other measures allegedly taken by China included minimizing the 

extent of the reclamation and dredging areas, regular monitoring of the change in sand sediments 

in order to maintain the water quality of the coral reefs, monitoring the health of coral reefs in 

construction areas, and using newer vessels to prevent oil spills, and more. The SOA report went 

on to conclude that the construction activities did not cause harm because the coral reefs were 

rated as ‘sub-healthy before construction and after construction was completed – “Therefore the 
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construction activities neither affected the health of…nor harmed the coral reef ecosystems.”53 

The Report provided the optimistic assessment that coral reefs have self-restoration capability 

and that they could be initially  restored in 5-10 years and fully restored in 50-100 years. These 

finding and pronouncements, not surprisingly were not supported by the Philippine’s or 

Tribunal’s experts. 

In its determination of whether China had fulfilled its obligations to conduct an 

environmental impact assessment under Article 206, the Tribunal actually went a step further 

than what the Philippines had requested and also examined Chinese obligations under Article 

204, which requires States, “consistent with the rights of other States, [to] endeavor, as far as 

practicable, directly or through the competent international organizations, to observe, measure, 

evaluate and analyze. By recognized scientific methods, the risks or effects of pollution of the 

marine environment.” (emphasis added). Unlike Article 204 on monitoring, which is limited to 

marine pollution activities, Article 206 also applies in cases where a State has “reasonable 

grounds for believing that planned activities under their jurisdiction or control may cause 

substantial pollution of or significant and harmful changes to the marine environment…” 

(emphasis added).  The Tribunal’s approach in applying Article 204 together with Articles 205 

and 206 essentially expanded the application of Article 204 and its monitoring requirements to 

apply beyond cases involving “marine pollution”.   

In examining Article 206 the Tribunal referred to the Seabed Disputes Chamber Advisory 

Opinion which interpreted Article 206  requirement to conduct an environmental impact 

assessment as  a “ ’ direct obligation under the Convention and a general obligation under 

customary international law ‘ “,54 (emphasis added)  and thus a “ ‘ an essential part of a 

comprehensive environmental management system” and also a “ ‘a particular application of the 

obligation on states, enunciated in Article 194(2).’ “55 On the other hand, the Tribunal also 

recognized that the obligations under Articles 204 and 206 were qualified with “to endeavor” and 

“as far as is practicable,” leaving some discretion to the State. However, the duty for the State to 

communicate reports of the results of assessments under Article 205 was ‘absolute’.  
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The scope of a State’s discretion to decide whether to undertake monitoring and 

assessments of its activities under Article 206 of UNCLOS appears to be at odds with the 

decisions by the International Court of Justice in the Pulp Mills case, 56 the Construction of the 

Road Case,57 and ITLOS Seabed Disputes Chamber Advisory Opinion58 all of which recognized 

the obligation of States to conduct environmental impact assessments for activities that could 

cause significant harm to shared resource as a rule of customary of international law.  There was 

no mention of discretion. 

In applying Article 206 to China’s obligation to monitor and assess its construction 

activities in the South China Sea the Tribunal found that the scale and impact of China’s 

construction activities were such that “China could not reasonably have held any belief other 

than that the construction “’may cause significant harm to the marine environment” and this was 

obligated to conduct an environmental impact assessment “as far as practicable” and to report the 

results.   The meaning of “as far as practicable” remains unclear other than it is to be treated 

separate from the actual obligation to conduct an assessment. In other words, “as far as 

practicable” indicates more the technical capacity to conduct an assessment and not actually the 

discretion whether or not to conduct it.  

Furthermore, the Tribunal went on to assess China’s own laws on environmental impact 

assessments and made considerable effort to inform itself that included making direct requests 

for any reports of assessments that had been conducted. In a clever twist, the Tribunal avoided 

the evidentiary problem as to whether China had or had not conducted an environmental impact 

assessment, simply finding that in any case China had failed to communicate a copy of it as 

required. In other words, the Tribunal has indicated that China was required to conduct an 

environmental assessment but rather than deciding China had failed to do such an assessment 

limited its finding to a failure to report it. This would also constitute a violation of a direct 

responsibility of China under Article 206.  

 In making its final determination the Tribunal did not assess the contents of the SOA 

report or statement. Understandably, in this case the Tribunal would hesitate to make any 

substantive pronouncements without the participation of China. However, if the SOA report and 
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statements are indicative of China’s scientific assessments, the case would have provided an 

opportunity for the Tribunal to venture into the substance of environmental impact assessments. 

 

 

 

Duty to Cooperate 

The Tribunal, referring to the Mox Plant,59 reaffirmed the nature of the duty to cooperate as 

provided for under Article 197. In the Mox Plant case ITLOS had declared that the duty to 

cooperate was a fundamental principle in the prevention of pollution of the marine environment 

under Part XII of the Convention and general international law. In his separate opinion in the 

Mox Plant case, Judge Rudiger Wolfrum identified the obligation to cooperate with other States 

as a norm of international customary law for the protection of the environment and an overriding 

one especially when the interests of neighboring States are at stake. A member of the South 

China Sea Tribunal, Judge Rudiger did not, however, take the occasion to reiterate this position. 

Moreover, the Tribunal did not dwell much on the duty to cooperate omitting to make reference 

to other cases that have applied the duty to cooperate such as the Case concerning Land 

Reclamation a provisional order request was brought to ITLOS by Malaysia against Singapore to 

stop land reclamation activities in the Jahor Strait.  While the Tribunal did not grant the 

provisional order, the Tribunal applied the duty to cooperate and ordered the parties to cooperate 

and specified that a group of independent experts be formed on the matter and eventually the 

parties were able to amicably settle the matter.  

 The duty to cooperate under Article 123 in enclosed or semi-enclosed seas had also been 

raised in the Mox Plant case but not addressed then by ITLOS. In the South China Sea Award 

the Tribunal merely cited the provision in its entirely without providing and other interpretative 

guidance as to its application.60 
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State Responsibility and Liability  

According to the Draft International Law Commission Articles on State Responsibility,61 

which are considered to represent customary international law, the breach of an international 

obligation by a State by conduct that is attributable to that State constitutes an internationally 

wrongful act that entails State responsibility.62  The beach of obligation can be a direct obligation 

or  breach of the obligation of state to exercise  due diligence. 63 In addition, Article 31 of the 

Draft Articles on State Responsibility for Internationally Wrongful Acts provides that the 

responsible State is under an obligation to make full reparation for the injury caused by the 

internationally wrongful act, which can be in the form of restitution, compensation or 

satisfaction.64 Restitution requires the re-establishment of the situation that existed before the 

wrongful act was committed65. If restitution is not possible the responsible State is under an 

obligation to give compensation for financially assessable damage including loss of profits that 

can be established66. In the case where restitution or compensation is not possible then the State 

responsible for an internationally wrongful act is under an obligation to give satisfaction for the 

injury caused that can take the form of an acknowledgement of the breach, an expression of 

regret, a formal apology or another appropriate way so long as it does not humiliate the 

responsible State.67 As stated in the Factory at Chorzów case “that the breach of an engagement 

involves an obligation to make reparation in an adequate form” and further that “that reparation 

must, as far as possible, wipe out all the consequences of the illegal act and reestablish the 

situation which would, in all probability, have existed if that act had not been committed.”68   

 Article 48 of the Draft Articles on State Responsibility  provides that a State is entitled as 

an “injured State” to invoke the responsibility of another State if the obligation breached is owed 

to (a) that State individually or (b) “a group of States including that State, or the international 
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community as a whole and the breach of the obligation (i) specially affects that State; or (ii) is of 

such a character as radically to change the position of all other States to which the obligation is 

owed with respect to the further performance of the obligation.” 

The Seabed Disputes Chamber addressed the rights of the international community when 

it described States’ obligations to preserve the environment of the high seas when they sponsor 

deep seabed mining in the Area as having an erga omnes character, in its 2011 Advisory Opinion 

referring to Article 48 of the Draft Articles of State Responsibility.  In its Opinion the Seabed 

Disputes Chambers noted the lack of any express provision in the Convention allowing the 

International Seabed Authority to bring a claim for compensation for damage to the marine 

environment of the Area. However, the Chambers noted that arguably such entitlement to claim 

damages was implicit in Article 137 (2) of UNCLOS which stipulated that the “Authority shall 

act “on behalf” of mankind of all humanity.” Of particular interest is that the Chambers went 

further, and referring to Article 48 of the ILC Draft Articles on State Responsibility, stated that 

“Each State Party may also be entitled to claim compensation in light of the erga omnes 

character of the obligations relating to preservation of the environment of the high seas and in the 

Area”.69  The Chambers did not limit the scope of the obligation erga omnes to the Area but 

included the superjacent water column –the high seas.  

The Draft Articles on State Responsibility did not explicitly employ the term obligation 

erga omnes but made reference to it in it commentaries.70  The doctrine of an obligation erga 

omnes means that a state need not show actual direct harm in order to hold another State 

responsible for a breach of an international obligation. 71   

In the South China Sea case, the Tribunal found China had violated a number of 

provisions of Part XII of UNCLOS as enumerated above. However, The Philipp ines did not raise 

issues of state responsibility and liability, including possible reparation.  The Philippines had 

only requested inter alia that China comply with its duties under the Convention, including those 

relevant to the protection and preservation of the marine environment in the South China Sea.72 
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However, as noted earlier in this paper, one of the questions left unclear was the nature of the 

legal basis of jurisdiction for the  deciding the legal claims of environmental harm as claimed by 

the Philippines where maritime entitlements are disputed.   Were these obligations erga omnes? 

Arguably, in the cases of the low-tide maritime features that were clearly within the Philippine’s 

exclusive economic zone, the Philippines could arguably claim a direct interest under 

UNCLOS.73 However, in the cases of high- tide elevations that were characterized as rocks by the 

Tribunal under Article 121(3), who would be the injured party?  

The doctrine of obligations erga omnes, that is an obligation owed not only to other 

contracting States but to all States, is best known from the ICJ judgment in the Barcelona 

Traction case. 74 Moreover, as stated in Article 48 of the Draft Articles on State Responsibility, 

obligation erga omnes applies to either a “a group of States including that State” or the 

“international community as a whole.” If Article 192 and the other provisions of Part XII are 

obligations erga omnes this would have tremendous significance for States to bring actions for 

harm to the marine environment of shared marine spaces regardless of sovereignty or maritime 

entitlements. 

Conclusion 

The Tribunal found that China had breached its due diligence obligations to protect and 

preserve the marine environment under Articles 192 and 194(5) of UNCLOS by tolerating 

harmful fishing activities, harvesting of endangered species listed in Appendix I and II of CITES 

and its devastating and long-lasting damage to coral reefs by allowing boat-propeller chopping 

method of coral reefs. In regard to construction activities ( island-building) on the seven Spratly 

Islands the Tribunal also determined that China had directly breached Articles 192, 194(1), 

194(5), 197 (duty to cooperate), 123, and 206 of UNCLOS. (para. 933) 
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 On the other hand, demonstrating its objectivity, based on a lack of evidence the Tribunal  

declined to find that China had failed to exercise due diligence in preventing fishing by cyanide 

and explosives. 

The Award is significant for a number of reasons. First, it has separated environmental claims 

under UNCLOS from territorial and maritime entitlement claims. Second, it has affirmed the 

principle jurisdiction of UNCLOS for matters relating to protection and sustainable use of 

marine biodiversity,  and  the protection and preservation of endangered species and habitats, 

that would apply to species listed in CITES. Secondly, the Award gave a very clear statement of 

the meaning of Article 192 that included other rules of international law and conventions, and 

outlined the different obligations it comprises.  Third, the Award has added to the existing 

jurisprudence on  due diligence obligation of States and its application to the protection and 

preservation of the marine environment as provided under Part XII of UNCLOS.  Fourth, the 

Award reaffirms the obligation of States to conduct environmental impact assessments as a direct 

obligation and expressly included this to include the obligation to communicate the report under 

Article 206. 

 The Award did not however delve into issues of State responsibility and liability as this 

was not raised. Nonetheless, the Award does raise the question of whether obligations under 

Article 192 and 194(5) are obligations erga omnes whereby any Party to UNCLOS could bring a 

claim against another party for harm to the marine environment.  

 

 

 

 

 

 

 


