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INTRODUCTION

Dissenting opinions are a regular feature of mostinternational
courts and tribunals. The International Court of Justice (ICJ)—
and its predecessor, the Permanent Court of International
Justice (PClJ)—theInternational Tribunal for the Law of the Sea
(ITLS), the International Criminal Court, the International
Criminal Tribunal for the Former Yugoslavia, the European
Court of Human Rights, the Inter-American Court of Human
Rights, the Iran-United States Claims Tribunal, and the ICSID
Convention all allow dissenting opinions. Contrarily, the Court
of Justice of the European Union (CJEU) disallows dissenting
opinions, and dissents are heavily discouraged in the
adjudicative bodies of the World Trade Organization (WTO).
The specific provisions on dissenting opinions are also different
from one adjudicative mechanism to the next. For instance,
while the ICSID Convention explicily provides that an
arbitrator ‘may attach his individual opinion to the award,
whether he dissents from the majority or not, or a statement
of his dissent’, in the WTO, individual opinions can only be
expressed on condition that they be anonymous. The
presentation will explore dissenting opinions as a design
element of international courts and tribunals. It will critically
assess arguments that have been advanced in favour of
dissenting opinions and against them, taking account of the
respective contexts of different adjudicative systems. It will
argue that dissenting opinions are an important element of
transparency of international decision-making processes,
whether issued by publicly appointed judges or party-
appointed arbitrators. Although dissenting opinions can be
used strategically for reappointment and so appear to impact
the adjudicators’ independence, this is also true of other
elements of transparency, such as open voting. The
presentation will aim to draw the fine line between the
desirability of dissenting opinions and requirements of
independence in the design of international courts and
tribunals.
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