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Negotiation as a means of 
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UN Charter, 
Art. 33(1)

Negotiation as a means of dispute settlement
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North Sea Continental Shelf cases [1969] ICJ Reports 3, p 47



Negotiation as a means of dispute settlement
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ICSID Caseload Statistics, Issue 2016-2
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Investment treaties – cooling-off periods
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United States-Ecuador BIT, Art. VI(2) & (3)

[…]

[…]



Investment treaties – cooling-off periods
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Burlington Resources Inc. v Republic of Ecuador
(ICSID Case No. ARB/08/5), Decision on Jurisdiction, 2 June 2010 



Investment treaties – cooling-off periods
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[…]

Biwater Gauff (Tanzania) Ltd. v United Republic of Tanzania
(ICSID Case No. ARB/05/22), Award, 24 July 2008



Compromissory clauses requiring negotiations
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Application of the International Convention on the Elimination of All Forms 
of Racial Discrimination (Georgia v Russia) [2011] ICJ Reports 70, p 134
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Negotiation – what can be achieved?

Negotiation

Are investors 
interested in 
negotiating?

Is there any 
incentive for 
investors to 
negotiate?

Will their demands 
be reasonable?

Can it be detrimental 
to negotiate?
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How to develop a negotiation plan

Developing a strategy

Develop negotiation 
strategy proactively 

rather than reactively

Assume the investor 
is receiving good 

advice
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How to develop a negotiation plan

Investigate the investor and its investment

Assess strength of the potential claim

Identify sources of leverage for both sides

Identify deal-breaker points, or particularly sensitive issues

Determine the bottom line (the worst good outcome)
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Negotiation strategy model 1

Respondent’s 
‘best-case’

Claimant’s 
‘best-case’

Zone of potential 
agreement
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Negotiation strategy model 2

Respondent’s ‘best 
agreeable case’

Claimant’s 
‘best-case’

Zone of potential 
agreement
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The importance of a formal DR 
mechanism to frame negotiations
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Case study 1 

• Representing a claimant (a consortium of Japanese investors) against a 
Southeast Asian State
- Intensive negotiations led to a negotiated settlement that disposed of the 

matter
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Case study 2 

• Nauru v Australia
- An award on preliminary objections led to the settlement of a dispute that 

Nauru had been seeking to discuss with Australia for over 20 years
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Nauru v Australia
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19 May 1989
Application filed by 
Nauru with the ICJ

26 June 1992
ICJ’s judgment 

rejecting Australia’s 
preliminary objections

10 August 1993
Settlement agreement 

concluded between 
Nauru and Australia

13 September 1993
ICJ proceedings 

discontinued
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Settlement counsel

22

• Negotiate and seek to settle a dispute or case on optimum 
terms

• Partisan (in contrast to mediators)
• Focus on the future: “What are the interests of the 

parties?”; “What does the client want to happen?”

Role

• Should be brought into a dispute even before litigation 
starts

• Creates more options for early settlement

Timing of 
appointment

• Often operate in parallel
• Do not directly participate in the litigation process and 

typically do not appear as counsel of record
• Nonetheless, must stay fully up to speed on litigation 

developments which could impact negotiation strategy or 
timing of settlement negotiations

Collaboration 
with litigation 

counsel
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