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Outline

Mandate of the ILA Committee 

The Story so far …

 “Law of the Sea” Issues for 
consideration by the ILA 
Committee
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Mandate of Sea level Rise 
Committee 2014-2018

 Study the possible impacts of sea-level 
rise and the implications under 
international law of the partial and 
complete inundation of state territory, or 
depopulation thereof, in particular of 
small island and low-lying states

and   … 

4



Mandate of Sea level Rise 
Committee 2014-2018  contd ...

Develop proposals for the progressive 
development of international law in 
relation to the possible loss of all or of 
parts of state territory and maritime 
zones due to sea-level rise, including the 
impacts on statehood, nationality, and 
human rights.
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ILA Baseline Committee
2012  Sofia Report:  Conclusions
The Committee concludes that the normal 

baseline is ambulatory

 changes could result in total territorial loss … 
loss of baselines and loss of the maritime zones 
measured from those baselines. 

 recommends that the issue be considered 
further by a Committee established for the 
specific purpose of addressing the wide range of 
concerns it raises
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Two  Key “Law of the Sea” Issues  

Outer Limits of a State’s maritime zones 
proclaimed in reliance upon a normal 
baseline. 

Negative impacts on maritime boundaries 
negotiated in reliance on normal baselines 

in existence at the time of a delimitation, 
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Sea Level Rise Committee 
First  Report (2016)
 New Committee considered advantages  of 

Ambulatory or Fixed baselines or of fixed Outer 
limits to Maritime Zones

 Are Maritime Boundary treaties affected by 
fundamental change of circumstances ?

 Vienna Convention Art 62(2) exempts treaties 
“establishing a boundary”

 Does it cover maritime boundaries  

 Is sea-level rise a fundamental change of 
circumstances ?
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Emerging State Practice: 
2015 Taputapuātea Declaration 

 July 2015 by seven leaders of Polynesian States and 
Territories. The Signatories … “acknowledge, under the 
United Nations Convention on the Law of the Sea 
(UNCLOS), the importance of the Exclusive Economic 
Zones of the Polynesian Island States and Territories, 
whose area is calculated according to emerged lands 
and permanently establish the baselines in accordance 
with the UNCLOS, without taking into account sea 
level rise." 

 Signed by the leaders of French Polynesia, Niue, Cook 
Islands, Samoa, Tokelau, Tonga and Tuvalu. 
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Emerging State Practice:
 An emerging pattern of practice in the Pacific region 

whereby States are unilaterally declaring and publicizing 
their maritime jurisdictional baselines, limits and 
boundaries. 

 e.g. March 2016 Republic of the Marshall Islands 
Maritime Zones Declaration Act

 To provide maritime jurisdictional clarity and certainty.

 BUT once established these ‘lines in the sea’ defining 
baselines, limits and boundaries will not move in the 
future in keeping with the Pacific Oceanscape
regional Action 1B “to Ensure the Impact of Climate 
Change and Sea-Level Rise does not result in 
reduced jurisdiction of PICTS”
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HIGH SEAS - DEEP SEAS 

ECOSYSTEMS

• sense of wonder & awe of environment 

values

• critical ecosystem services & values

• threats –disposal, exploitation, climate 

change & OA

NEED:

• new era of exploration

• effective management regime

• management of HS impt to Pacific Is 

Source: 

Geoscience 

Division, 

Secretariat of 

the Pacific 

Community 

(SPC)
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Potential Impacts

Seaward impacts:

Changes to baselines and maritime 

limits

Landward impacts:

Coastal areas less habitable 
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Exclusive Economic ZoneTerritorial 
Sea

High Sea

Outer Limit
Frozen

Baseline

Internal
Waters

Sea level risesexpanded

Arsana & Schofield, 2017

1. Freezing Baselines 
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Options to respond to Sea-level rise 
1. Freezing Baselines 

FOR AGAINST

 Arguably permitted by Art 5 
LOSC 

 Coastal State defines baseline 
and internal waters with 
national legislation

 Outer limits remain as originally 
claimed and charted.

 Coastal State does not lose 
existing claims to maritime 
space

 Protects vulnerable States from 
impacts of climate change 
inspired sea-level rise that they 
have often done little to cause

 Legal fiction – does not reflect 
Ambulatory baselines (as per 
ILA Baseline Cttee view)

 Possible risks to safety of 
navigation through inaccurate 
charts

 But new internal waters unlikely 
to be navigable

 Prevents high seas areas from 
expanding: a Global Public 
Interest issue? 



Exclusive Economic ZoneTerritorial 
Sea

High Sea

Frozen
Outer LimitBaseline

Internal
Waters

Sea level rises

expanded

Arsana & Schofield, 2017

Frozen
Outer Limit

2. Freezing Outer limits: TS 
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Exclusive Economic ZoneTerritorial 
Sea

High Sea

Frozen
Outer LimitBaseline

Internal
Waters

Sea level rises

expanded

Arsana & Schofield, 2017

2. Freezing Outer limits: EEZ 
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Options to respond to Sea-level rise 
2. Freezing Outer limits 

FOR AGAINST

 Coastal State retains charted 
outer limits of maritime zones 
and claims to maritime spaces

 Baseline reflects physical reality 
i.e. ambulatory 

 Mariners are aware of actual 
coastline 

 Protects vulnerable States from 
impacts of climate change 
inspired sea-level rise that they 
have often done little to cause

 Breadth of Coastal State’s 
maritime zones will exceed 
the limits in LOSC either 200 
nm EEZ or 12 nm TS 

 Prevents high seas areas from 
expanding: a Global Public 
Interest issue? 
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Other issues for consideration  

 Problems of existing excessive claims 
 e.g. from non compliant straight baselines

 Land Dominates the Sea ?
 Is it a fundamental principle ?
 Not per se in the 1982 Convention
 Judge made device for assessing equity in 

boundary disputes?
 “Vestigial remnant of the naturalist position that 

the existence of land is the source of authority 
over the ocean.” – Caron…
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Maritime Boundaries 
where coastlines recede

Should States be able to maintain existing maritime 
boundaries if the effect of sea-level rise is to allow 
them to claim more than 200 nm from their coasts 

– how much of a problem will this be ?

Situation would be different for extended 
Continental Shelf boundaries – which are 
permitted beyond 200nm BUT what about mixed 
boundary agreements ?
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Maritime Boundaries: Some Issues
 Maritime Boundary Treaties are binding on Parties

 Territorial sea, EEZ and Continental Shelf Treaties

 Extended Continental Shelf outer limits:

 Art 76(8) “The limits of the shelf established by a coastal state on the basis 
of [CLCS] recommendations  shall be final and binding.”

 Are Maritime Boundary Treaties excepted from rebus sic stantibus doctrine 

 Caron (2009) : a state might argue that circumstances had changed … as 
not foreseen a rise in sea level. 

 Lusthaus (2010) – not excluded by Art 62(2) Vienna Convention

 Freestone (1994) and Schofield (2009) “Maritime boundaries, once made, 
belong to that class of treaty the validity of which is not affected by 
subsequent fundamental change of circumstances . . . .“

 Lisztwan (2012) those authors  “… provide little justification” but agrees…

 Arnadottir, Kaye  disagree…
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Two States with boundary 
dividing EEZs 
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Coastlines retreat:
New High Seas area is created
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General Considerations

 Scholars still divided on the issue of whether Maritime 
Boundaries may have been contemplated in the drafting 
of the 1969 Vienna Convention

 Vast majority of Maritime Boundary treaties postdate 
1969

 Climate change/sea level rise has been widely 
appreciated since 1980s

 Committee is in favour of certainty and stability
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State Practice
Situations where changing baselines or point might be 
relevant

1. Where equidistance agreed, without coordinates               
1985   Tuvalu/France  provisional agreement, Rare ? 

2. Where the parties contemplate re-adjustment when 
more information available

1973 Canada/ Greenland -by Protocol use same principle 

3. Where renegotiation is contemplated in the light of 
change to basepoints  

1990 Cook Islands/France - by Protocol use same principles

 Special cases of “mobile borders” in Italy/Austria 
(2005) Switzerland/ Italy (2009) Glacier Boundary 
treaties
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State Practice
Have looked at a range of Maritime Boundary 

Treaties

Evidence that they are renegotiated/adapted 
due to changing information/knowledge 

No evidence that a party has ever tried to set 
one aside for this reason

 If Committee recommends freezing of 
maritime baselines/zones then  issue is otiose
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