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Part 1. 

History of the Law of  the Sea

Freedom of the seas 1609

 Provided legal basis for the Dutch to challenge 

monopoly of the Portuguese on East Indian Trade

 All States have a right to sail ships flying their flag on 

the high seas 

 Exclusive flag state jurisdiction with exceptions

Territorial waters

 Right of the coastal state to claim jurisdiction over 

adjacent area to its coast

 Right of innocent passage of foreign ships

1.1 Mare Liberum vs Mare Clausum
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All states have the freedoms 

 Of Navigation, Overflight, and Fishing

 To lay submarine cables and pipelines 

 To use the high seas for military purposes

 To use the high seas as waste dumping sites

Obligations of states exercising the freedoms

 Peaceful purposes

 Reasonable regards to other states’ rights

1.2 Freedom of the Sea

 Early claims by coastal states over sedentary fisheries

 1945 Truman Proclamations of the Natural Resources of 

the Subsoil and Seabed of the Continental Shelf, and the 

Coastal Fisheries in Certain Areas of the High Seas

 1950s/60s Latin American states’ claims of sovereignty 

over the continental shelf and the adjacent waters up to 

200M

 1960s/70s claims of exclusive jurisdiction over fisheries 

or sea areas beyond the territorial sea

1.3 Coastal State’s Claims
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1930 Hague Conference

1956 ILC Draft Articles on the Law of the Sea

1958 First United Conference on the Law of the Sea

1960 Second United Conference on the Law of the Sea

1973 Third United Conference on the Law of the Sea

1.4 Codification of the LOS

 Convention on the Territorial Sea and the Contiguous 

Zone (entered into force on 10 September 1964)

 Convention on the High Seas (EIF 30 September 1962)

 Convention on Fishing and Conservation of the Living 

Resources of the High Seas (EIF 20 March 1966)

 Convention on the Continental Shelf (EIF 10 June 1964)

 Optional Protocol of Signature Concerning the 

Compulsory Settlement of Disputes (EIF 30 September 

1962)

1.5 1958 Conventions
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 The negotiation lasted nine years, from 1973-1982

 128 States participated in the Conference, and developing 

countries played an important role

 Entered into force on 16 Nov 1994

 Now has 168 Parties

 Adopted as a “package deal” with compulsory third party 

dispute settlement

 Only states in East and Southeast Asia that are not 

parties are Cambodia and DPR Korea

1.6 UNCLOS

Part 2. 

Maritime Zones & Legal Regimes
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Maritime Zones under UNCLOS
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2.1 Territorial Sea

Coastal State All States

Rights Sovereignty over the waters;
May adopt laws and regulations 
relating to IP;
May prevent passage which is 
not innocent;
May suspend temporarily IP;

Right of Innocent Passage;

Obligations Give due publicity to all such 
laws and regulations;
Not to hamper the IP;
Give appropriate publicity to 
any danger to navigation, of 
which it has knowledge;
No charge of passage;

Passage shall be continuous and 
expeditious;
Passage must not be prejudicial to the 
peace, good order or security of the 
coastal state;
Submarines and other underwater 
vehicles must navigate on the surface 
and to show their flag;
Comply with laws and regulations;
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Article 37

Straits which are 

used for international 

navigation between 

one part of the high 

seas or an exclusive 

economic zone and 

another part of the 

high seas or an 

exclusive economic 

zone.

2.2 Straits used for International Navigation

Boundaries between Indonesia and Malaysia

2.2 Straits used for International Navigation

Coastal State All States

Rights Sovereignty over the waters;
Right to designate sea lanes 
and prescribe traffic  
separation schemes;
May adopt laws and 
regulations relating to TP;

Right of Transit Passage;
Right of Innocent Passage when 
applicable;

Obligations Not to hamper TP;
Give appropriate publicity to 
any danger to navigation or 
overflight within or over
the strait of which they have 
knowledge;
No suspension of transit 
passage;

Respect applicable sea lanes and TSS;
Proceed without delay;
Refrain from any threat or use of force;
Proceed in their normal modes of 
continuous and expeditious transit;
Comply with generally accepted 
international regulations of safety and 
pollution;
Comply with laws and regulations;
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“Archipelagic State" means a state constituted wholly by one or 

more archipelagos and may include other islands;

State may draw straight archipelagic baselines joining the 

outermost points of the outermost islands and drying reefs;

Entitled to claim TS, EEZ/CS from the straight baselines;

2.3 Archipelagic Waters

Indonesian Archipelagic 

Sea Lanes

http://www.globalsecurity.org/military

/world/indonesia/images/map-sea-

lanes-1.gif

2.3 Archipelagic Waters

Coastal State All States

Rights Sovereignty over the 
waters;
Right to designate sea lanes 
and prescribe TSS;
May adopt laws and 
regulations relating to ASLP;

Right of Archipelagic Sea Lanes Passage;
Right of innocent passage through 
archipelagic waters;

Obligations Not to hamper ASLP;
Give appropriate publicity 
to any danger to navigation 
or overflight within or over
the archipelagic waters of 
which they have 
knowledge;
No suspension of ASLP;

Respect applicable sea lanes and TSS;
Proceed without delay in the normal mode 
solely for the purpose of continuous, 
expeditious and unobstructed transit;
Refrain from any threat or use of force;
Comply with generally accepted 
international regulations of safety and 
pollution;
Comply with laws and regulations;
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2.4 Contiguous Zone

Coastal State All States

Rights The coastal State may exercise the 
control necessary to:
(a) prevent infringement of its 
customs, fiscal, immigration or
sanitary laws and regulations 
within its territory or territorial 
sea;
(b) punish infringement of the
above laws and regulations 
committed within its territory or 
territorial sea.

Same to the EEZ

Obligations Same to the EEZ Same to the EEZ

2.5 Exclusive Economic Zone

 The EEZ is an area beyond and adjacent to the territorial 

sea, subject to the specific legal regime established in 

Part V of UNCLOS, under which the rights and 

jurisdiction of the coastal state and the rights and 

freedoms of other states are governed by the relevant 

provisions of UNCLOS.

 The EEZ shall not extend beyond 200 nautical miles 

from the baselines from which the breadth of the 

territorial sea is measured.
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2.5 Exclusive Economic Zone

Coastal State All States

Rights Sovereign rights over the 
natural resources;
Jurisdiction over artificial 
islands, installations and 
structures, marine scientific 
research, and the protection 
and preservation of the 
marine environment;

Freedoms of navigation and overflight 
and of the laying of submarine cables 
and pipelines, and other internationally 
lawful uses of the sea related to these 
freedoms;

Obligations Have due regard to the 
rights and duties of other 
states;

Have due regard to the rights and 
duties of the coastal state;
Have due regard for the interests of 
other states in exercising their 
freedoms;
Comply with the laws and regulations;

2.6 High Seas

 Freedom of navigation;

 Freedom of overflight;

 Freedom to lay submarine cables and pipelines, subject to 

Part VI;

 Freedom to construct artificial islands and other 

installations permitted under international law, subject to 

Part VI;

 Freedom of fishing, subject to the conditions laid down in 

section 2;

 Freedom of scientific research, subject to Parts VI and XIII.



11-Sep-18

11

2.6 High Seas

Exceptions to the Exclusive Flag State Jurisdiction

Right of visit of a warship which encounters a foreign ship 

when:

 the ship is engaged in piracy;

 the ship is engaged in the slave trade;

 the ship is engaged in unauthorized broadcasting and the 

flag state of the warship has jurisdiction under UNCLOS;

 the ship is without nationality; or

 though flying a foreign flag or refusing to show its flag, the 

ship is, in reality, of the same nationality as the warship.

2.6 High Seas

Right of hot pursuit

 the coastal state have good reason to believe that the ship 

has violated its laws and regulations;

 Such pursuit must be commenced when the foreign ship or 

one of its boats is within the internal waters, the archipelagic 

waters, the TS, the contiguous zone or the EEZ of the 

pursuing state, and may only be continued outside the 

territorial sea or the contiguous zone if the pursuit has not 

been interrupted;

 The right of hot pursuit ceases as soon as the ship pursued 

enters the territorial sea of its own state or of a third state.
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Part 3. 

Piracy under International Law

3.1 Definition

 An act of violence, detention or 

depredation;

 Committed for private ends;

 On the high seas (including the 

EEZ) or in a place outside the 

jurisdiction of any state; and

 By the crew or passengers of a 

private ship or aircraft, against 

another vessel or persons or 

property aboard.

http://cornellilj.org/piracy-in-southeast-asia-an-overview/

https://www.ndtv.com/india-news/9-sailors-of-indian-

ship-kidnapped-by-somali-pirates-rescued-1680474
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3.2 International Law of Piracy

 Piracy is a crime of individual liability under general (or 

customary) and conventional international law;

 All states have a common jurisdiction to suppress and 

punish piracy (universal jurisdiction); and

 Piracy constitutes an automatic exception to the rule of 

exclusive flag-state jurisdiction allowing boarding and 

seizure regardless of flag-state consent or whether the 

boarding state is affected by the vessel’s activities.

3.3 Seizure of a Pirate Ship

 Every state may seize a pirate ship, or a ship taken by 

piracy and under the control of pirates, and arrest the 

persons and seize the property on board;

 The courts of the sate which carried out the seizure may 

decide upon the penalties to be imposed, and may also 

determine the action to be taken with regard to the ships or 

property;

 Only warships or other ships clearly marked and identifiable 

as being on government service may seize on account of 

piracy;
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Part 4. 

Armed Robbery and International Regulations

4.1 Definition

“Armed robbery against ships" under ReCAAP

 (a) any illegal act of violence or detention, or any act of 

depredation, committed for private ends and directed 

against a ship, or against persons or property on board 

such ship, in a place within a Contracting Party’s 

jurisdiction over such offences;

 (b) any act of voluntary participation in the operation of a 

ship with knowledge of facts making it a ship for armed 

robbery against ships;

 (c) any act of inciting or of intentionally facilitating an act 

described in subparagraph (a) or (b).
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4.1 Definition

IMO's Code of Practice for the Investigation of the 

Crimes of Piracy and Armed Robbery Against Ships

 (a) any illegal act of violence or detention or any act of 

depredation, or threat thereof, other than an act of piracy, 

committed for private ends and directed against a ship or 

against persons or property on board such a ship, within a 

state's internal waters, archipelagic waters and territorial 

sea;

 (b) any act of inciting or of intentionally facilitating an act 

described above.

Categories of Incidents under ReCAAP

CAT 1 incidents involved large number of armed perpetrators 

(4-9, or more than 9), and the crew is likely to suffer some 

form of injury or physical violence such as being assaulted or 

tied up or threatened. In term of losses, the ship was either 

hijacked or the cargo on board was stolen, for example 

siphoning of cargo oil.

Majority of CAT 2 incidents involved 4-9 armed perpetrators. 

The crew is likely to be threatened or held hostage temporarily 

when the perpetrators took property aboard. In a few cases, 

the crew suffered some form of injury or physical violence but 

less severe compared to CAT 1 incidents.
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Categories of Incidents under ReCAAP

CAT 3 usually involved 1-6 perpetrators. At times, the 

perpetrators were armed with knives/machetes/others or other 

items such as sticks, rods, bats etc. The crew was not harmed, 

although there remains a small possibility that the crew could 

be subject to duress during the incident but not harmed 

physically. In almost half of the CAT 3 incidents, the 

perpetrators were unable to steal anything, reported losses 

included stores and engine spares.

CAT 4 The perpetrators were not armed and the crew not 

harmed. More than half of CAT 4 incidents involved 1-3 men 

who escaped empty-handed upon sighted by the crew.

4.2 Differences from Piracy

Piracy Armed Robbery

Modus 
Operandi 

Any illegal act of violence or 
detention, or any act of 
depredation;
By the crew/passengers of one 
ship/aircraft against another 
vessel/person/property aboard;

Any illegal act of 
violence or detention, 
or any act of 
depredation

Location High seas (including EEZ);
A place outside the jurisdiction of 
any state;

In a place within a 
state’s jurisdiction 
(Internal W / TS / Straits 
/ Archipelagic Waters)

Jurisdiction Every state State has jurisdiction 
over the area
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4.3 Jurisdiction over Armed Robbery

The coastal state may only exercise the criminal jurisdiction on 

board a foreign ship passing through the territorial sea to arrest any 

person or to conduct any investigation in connection with any crime 

committed on board the ship during its passage:

(a) if the consequences of the crime extend to the coastal state;

(b) if the crime is of a kind to disturb the peace of the country or 

the good order of the territorial sea;

(c) if requested by the master of the ship or by a diplomatic agent 

or consular officer of the flag state; or

(d) if such measures are necessary for the suppression of illicit 

traffic in narcotic drugs or psychotropic substances.

4.4 International Regulations

1988 Convention for the Suppression of Unlawful Acts Against 

the Safety of Maritime Navigation

1988 Protocol for the Suppression of Unlawful Acts Against 

the Safety of Fixed Platforms Located on the Continental Shelf

Treaty Date of 
Adoption

Date of Entry 
into Force

No. of Contracting 
States

% World 
Tonnage

SUA 1988 10/03/1988 01/03/1992 166 95.15

SUA PROT 1988 10/03/1988 01/03/1992 153 94.82

SUA 2005 14/10/2005 28/07/2010 44 39.38

SUA PROT 2005 14/10/2005 28/07/2010 38 38.57
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4.5 Offences under SUA 1988

Any person commits an offence if that person unlawfully and 

intentionally:

(a) seizes or exercises control over a ship by force or threat;

(b) performs an act of violence against a person on board a ship;

(c) destroys a ship or causes damage to a ship or to its cargo;

(d) places a device or substance which is likely to destroy that 

ship, or cause damage to the ship or its cargo;

(e) destroys or seriously damages maritime navigational facilities;

(f) communicates false information; or

(g) injures or kills any person, in connection with the commission 

or the attempted commission of any of the above offences.

4.6 Jurisdiction under SUA 1988

1. Each State Party shall establish its jurisdiction over the 

offences when the offence is committed:

 against or on board a ship flying the flag of the State;

 in the territory of that State, including its territorial sea; or

 by a national of that State.

2. A State Party may establish its jurisdiction when:

 the stateless offender has the habitual residence in that State; 

 a national of that State is seized, threatened, injured or killed;

 it is committed in an attempt to compel that State to do or abstain 

from doing any act.
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4.7 Prosecution or Extradition

 Each State Party shall take such measures as may be necessary 

to establish its jurisdiction over the offences in cases where the 

alleged offender is present in its territory and it does not 

extradite him to any of the States Parties which have established 

their jurisdiction.

 The State Party in the territory of which the offender or the 

alleged offender is found shall, if it does not extradite him, be 

obliged, without exception whatsoever and whether or not the 

offence was committed in its territory, to submit the case without 

delay to its competent authorities for the purpose of prosecution, 

through proceedings in accordance with the laws of that State.

Treaty ReCAAP Member States 

SUA 1988 Australia, Bangladesh, Brunei, Cambodia, China, 
Denmark, India, Japan, Korea, Lao’s, Myanmar, 
Norway, Singapore, Sri Lanka, the Netherlands, the
Philippines, UK, US, Viet Nam

SUA PROT 1988 Australia, Bangladesh, Brunei, Cambodia, China, 
Denmark, India, Japan, Korea, Lao’s, Myanmar, 
Norway, the Netherlands, the Philippines, UK, US, Viet 
Nam

SUA 2005 Norway, the Netherlands, US

SUA PROT 2005 Norway, the Netherlands, US

4.8 SUA in ReCAAP Member States
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Part 5. 

Case Study

5.1 Nature and Jurisdiction over Incidents

ReCAAP Jan-

Jun 2018 Report
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5.2 Incidents in the SOMS

Five members of an extremist group from Myanmar board a 

cruise liner in Phuket, Thailand as passengers. The cruise 

liner is flying a Panama flag. When the ship is in the EEZ of 

Malaysia the extremists take control of the ship by force. The 

extremists threaten to kill one passenger every 3 hours unless 

the Myanmar government releases 20 members of their group 

from prison in Yangon.

Question 1: Is this an act of piracy? Who can board the vessel 

and try to retake control from the extremists?

Question 2: What if the extremists docked the vessel to Rupat

Island of Indonesia?

© Copyright National University of Singapore. All Rights Reserved. 

THANK YOU

Dr Zhen Sun

Research Fellow

Centre for International Law

cilsz@nus.edu.sg


