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1. 

Handbook Project Overview
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• Tool for disseminating information within government 
regarding investment treaty obligations and their 
operation

• Targeted to the day-to-day decision-making of non-
specialist government officials

• Practical, generally applicable

• Concise, easily translatable

• First international resource of its kind

The APEC Handbook
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• Consultations with officials of more than a dozen states

• First draft (March 2019); APEC approval (Nov. 2019)

• Final scrub ongoing

• Funded through support of Australian Government
Department of Foreign Affairs and Trade

• Phase 1 of a multi-phase project

Timeline of the Handbook Project
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2.
Handbook Rationale: 

The Challenge of Governing 
with Investment Treaties 
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• Obligations apply to all aspects of governance:

• The executive; the legislature; the judiciary

• Obligations apply to all areas of regulation:

• Administrative; environmental; taxation; labour; health;
etc.

Challenges and Risks of Investment Treaties
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Average amount claimed $1.35 billion.  

• (Median amount claimed $113 million.) 

Average amount awarded $522 million.  

• (Median awarded $19 million.)

Notably large outliers. . .

• Yukos v. Russia (UNCITRAL), Award (2014) - US $ 50 billion plus costs

• ConocoPhillips v. Venezuela (ICSID), Award (2019) - US $ 8 billion plus costs

• Occidental Petroleum v. Ecuador (ICSID), Award (2012) - US $ 2.3 billion

The Cost of Claims and Awards
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• Average Arbitration costs (respondent): US $5 million.

• Defending an arbitration claim diverts time and 
attention from the business of government – average 4 
years.

Even when governments win . . . 
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Who causes claims?
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• 61 percent triggered primarily by administrative 
measures (executive branch);

• 26 percent triggered by legislative measures;

• 11 percent related to judicial decisions

• Zoe Phillips Williams, ‘Risky Business or Risky Politics: What Explains 
Investor State Disputes?’ unpublished dissertation (Hertie School of 
Governance, Berlin 2016), 42. 

Everyone (but mostly executive branch officials)
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Government entities/officials -

 Acting without awareness of international 
commitments

 Not appreciating the consequences of decisions

 Refusing to make decisions rightfully in favour of a 
foreign investor

Many Causes of Claims are Avoidable
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Policies and procedures that enhance:

A. Intra-governmental flow of information, 

B. Intra-governmental cooperation and decision-
making, and

C. Timely provision of legal advice within 
government. 

ABCs of Effective Investment Treaty Governance
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1. Effectively implementing investment treaties results
in the avoidance of investment treaty disputes.

2. Effective treaty implementation may also lead to the
retention of existing investments and the
facilitation of further investment.

‘Double Benefits’ of Effective Treaty Implementation
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1. Lead Agency Designation

2. Intra-governmental Legal Review

3. Coordinated Response Processes and ‘Early 
Warning’ Systems

4. Specialised Mechanisms (eg Ombudsmen)

Existing Policies for Effective Treaty Implementation (eg)

All rely on basic knowledge about treaty obligations 
throughout government.
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3.
The APEC Investment Treaty 

Handbook:
Content and Design
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• Tool for disseminating information within government
regarding investment treaty obligations and their
operation

• Concise, practical, generally applicable

• Targeted to the day-to-day decision-making of non-
specialist government officials

The APEC Investment Treaty Handbook



18Treaty Handbook Aims

Teach officials about the practical application of the 
government’s treaty obligations.

Teach

Improve the quality of governmental decision-making, 
making those decisions less susceptible to challenge.

Improve

Strengthen the effectiveness of other policies and 
procedures for effective treaty implementation. 

Strengthen

Help officials in line ministries make better use of 
government legal resources.

Help
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• User friendly style: Non-technical writing style; ‘bite sized’ 
presentation of information (short paragraphs, bullet points, Q&A)

• Usable across jurisdictions: content based upon core concepts 
and norms found across investment treaties; short for ease of 
translation

• Blended content: Q&A discussion of treaty obligations with ‘real 
world’ examples of their application in individual cases.

• Dual function: both general primer and checklist for day-to-day 
decision making.  

The Approach of the APEC Handbook
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Key Messages

The Importance of Compliance with 
International Investment Obligations

I. Foreign Investment and Its Role in the 
Economy

II. International Investment Treaties and 
Claims by Foreign Investors

III. Investors Protected under Investment 
Treaties

IV. Obligations under Investment Treaties

Conclusion

A Checklist for Decision-Making

Handbook Table of Contents
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• Potential benefits of foreign 
investment.

• Policy rationale for investment 
treaties.

• Responsibility of government for 
violations of obligations.

• High costs of investment treaty 
disputes.

• Scope of investment treaty 
obligations and their broad 
application.

• Checklist for Decision-Making

Key Messages

(p. 4)
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Please note that this Handbook is not a substitute for

specialized legal advice. Should you have any questions

or concerns about how the obligations described in this

Handbook apply to your day-to-day work or in your

interactions with an individual investor, you should seek

specialised legal advice as early as possible.

• ‘Key Messages’, p. 4. Also pp. 5, 51, 58.

Reminders to Seek Legal Advice
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Violations of an investment treaty are a serious matter. If a

government entity takes a measure contrary to the obligations

contained in an investment treaty, that action can generate

costly liability for the state, potentially requiring the payment of

millions of dollars in compensation, damaging the state’s

reputation as a good place to invest, and limiting the state’s

ability to attract foreign investment in the future.

• ‘The Importance of Compliance with International Investment Obligations’, p. 7

Emphasis on the Seriousness of Investment Treaty Claims
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Ch. I & II: Q&A – Foreign Investment & Investment Treaties

Ch. III: Q &A – Investors Protected under Investment Treaties

Chapter Overview

(pp. 8-23)
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ARE DOMESTIC INVESTORS PROTECTED 
UNDER INVESTMENT TREATIES?

“[E]ven though a domestic investor is not protected directly by an
investment treaty, the domestic investor may be owned (in
whole or part) by foreign shareholders who are themselves
protected by an investment treaty.” (p. 22)

“As a result, in order to make sure that they are complying with the
obligations of an investment treaty, government officials should
treat those obligations as though they were owed to each and
every investor they encounter.” (p. 23)

Ch. III:  Investors Protected under Investment Treaties (eg) 
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Foreign Shareholder Protection:  Case Study Example

(p. 22)



27

Ch. IV: Obligations under Investment Treaties
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a. Fundamental Change in the Law Contrary to Legitimate 
Expectations

b. Reversal of Specific Representations by the Government

c. Absence of Due Process

d. Absence of Transparency

e. Harassment, Coercion, Abuse of Power or Bad Faith

f. Arbitrary, Disproportionate, Inconsistent Treatment

Fair and Equitable Treatment – Identifying Relevant Circumstances

(pp. 29-38)



Absence of Due Process:  Case Study Example

(p. 34)
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A resource that officials can use 
quickly to remind themselves of 
how concepts apply to day-to-day 
work government decision-making.

Checklist for Decision-Making (pp. 52-57)



31

1. Do I have the legal authority for the action I am planning to take?  

2. Am I exercising my legal authority for the purpose for which it was given?

3. Have I taken into account all relevant information and excluded irrelevant 
considerations?

4. Can I show that I have correct reasons for my decision or action?

5. Have I heard and considered the point of view of those likely to be 
affected by the decision?  Have they been given a fair opportunity to 
make representations?

6. Have I made up my mind in advance of my decision or given the 
impression that I have?  

Checklist for Decision-Making (pp. 52-57)



32

7. Do I or anyone involved in making the decision have any conflicting 
interest which might lead someone to suppose that there is bias?

8. Have I caused anyone to believe that I will be acting in a different way 
from the way in which I now intend to act?

9. Am I acting in a way that might be regarded as “arbitrary” or 
“disproportionate”?  

10. Does my decision result in less favourable treatment between persons 
or entities in similar circumstances?  

11. Is there a contract between the investor and the government?  Does my 
decision have an effect on that contract or what the investor is able to 
do under it?

Checklist for Decision-Making (pp. 52-57)
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4.

Effectively Using the APEC 
Handbook
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A tool for enhancing coordinated government:

 Intra-governmental flows of information,

 Intra-governmental cooperation and decision-
making, and

 The timely provision of legal advice within
government.

The Handbook is Not a Solution by Itself
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1. Lead Agency Designation

2. Intra-governmental Legal Review

3. Coordinated Response Processes and ‘Early 
Warning’ Systems

4. Specialised Mechanisms (eg Ombudsmen)

Complementary to Other Policies and Procedures.  Not a Substitute

© Nicolas Jansen Calamita
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• Support at policy-making levels of government

• A pro-active approach to effective training within
government

Political support and effective training are key to 
maximizing the potential benefits.

Keys to Effectively Using the Investment Treaty Handbook
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5.

Next Steps: 

Country-specific Handbooks
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• Developed by Centre for International Law to address
specific issues raised for individual countries.

• Tailored to individual countries’ unique:

• Investment treaty obligations

• FDI profile

• Regulatory structures

• Beginning with Viet Nam (2020)

Country-Specific Handbooks
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