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Welcome to our TRILA Indonesia Webinar!
A Workshop Exercise: Could we ask all participants, not just the presenters, to please write an abstract
of up to 300 words of the research project you are working on. Participants will not be asked to share
this with the group but hopefully the workshop will assist you in assessing and refining your own
abstract.
Readings: We have prescribed quite a lot of readings for you. We do not expect you to have done all the
reading. However, we thought it would be useful for you to have these readings with you to read in your
own time as and when you think they may be useful. Further, some of the issues we would like to
discuss can be helpfully illustrated by pointing to these readings.
We look forward to meeting you on Wednesday!
Readings:
-Hikmahanto Juwana, `Indonesia’ in The Oxford Handbook of International Law in Asia and the Pacific,
edited by Simon Chesterman, Hisashi Owada and Ben Saul, Oxford University Press, 2019
-Luis Eslava, Michael Fakhri, Vasuki Nesiah, `Introduction: the Spirit of Bandung’, Bandung, Global
History and International Law, Cambridge University Press 2017.
-Steven R.Ratner and Anne-Marie Slaughter, `Appraising the Methods of International Law: A Prospectus
for Readers’ in The Methods of International Law, edited by Ratner and Slaughter, American Society of
International Law, Studies in Transnational Legal Policy No. 36 (2004)
-Bruno Simma and Andreas Paulus, `The Responsibility of Individuals for Human Rights Abuses in
Internal Conflicts: A Positivist View’, in The Methods of International Law
-Antony Anghie and B.S.Chimni, `Third World Approaches to International Law and Individual
Responsibility in Internal Conflict’, in The Methods of International Law
-Henrietta Zeffert, `The Lake Home: International Law and the Global Land Grab’, Asian Journal of
International Law, vol8(2) July 2018, pp. 432-460
-Dita Liliansa `The Necessity of Indonesia’s Measures to Sink Vessels for IUU Fishing in the Exclusive
Economic Zone’, Asian Journal of International Law, vol10(1) January 2020, pp. 125-157
-Note and Comment: Sergey Sayapin `The Implementation of Crimes Against the Peace and Security in
the Penal; Legislation of the Republic of Kazakhstan’, Asian Journal of International Law, vol10(1)
January 2020 p. 1-11
-Note and Comment: Victor Kattan, `The Chagos Advisory Opinion and the Law of Self-Determination’,
Asian Journal of International Law, vol10(1) January 2020 p. 12-22
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Abstract and Keywords
This chapter looks at international law in Indonesia. From the beginning of its establish
ment as a state, alongside the formation of the Indonesian government, Indonesia has
committed itself to participating on the international stage. Paragraph 4 of the Preamble
of the Constitution of the Republic of Indonesia 1945 shows such commitment.
Indonesia’s role in the Bandung Conference of 1955 is another pivotal point to consider
since Indonesia was one of the initiators of the Conference. Nevertheless, the develop
ment of international law in Indonesia is not merely about the 1945 Constitution and the
Bandung Conference. It is also about Indonesia advancing its interests at the internation
al level and making its voice count. In doing so, however, Indonesia has not been free
from politics. Indonesia uses international law as a political instrument to pursue its in
terests; and other countries likewise use international law to advance their interests to
wards Indonesia.
Keywords: Indonesia, international law, politics of law, ASEAN, Bandung conference

1 Introduction
FROM the beginning of its establishment as a state, alongside the formation of the In
donesian government, Indonesia—as a nation—committed itself to participating on the in
ternational stage. Paragraph 4 of the Preamble of the Constitution of the Republic of In
donesia 1945 (‘1945 Constitution’) shows such commitment. It provides that the Indone
sian government will ‘participate in the establishment of a world order based on freedom,
perpetual peace, and social justice’.1 Indonesia not only wants to engage in world affairs,
but such engagement must serve the purpose of creating ‘freedom, perpetual peace, and
social justice’. The Preamble is a starting point for those who want to study the develop
ment of international law in Indonesia.
Besides the 1945 Constitution, Indonesia’s role in the Bandung Conference of 1955 is an
other pivotal point since Indonesia was not only one of the initiators of the Conference,2
gathering together countries such as India and Pakistan to discuss a proposal for it,3 but
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it also hosted the Conference in the Indonesian city of Bandung. In other words, Indone
sia showed leadership in holding a conference of which one aim was to strengthen ‘post
colonial solidarity’ among Asian-African countries.4 Further, as the Final Communiqué of
the Conference laid out, the Conference worked towards (p. 387) cooperation among
Asian-African countries, for instance, in the fields of economics, culture, human rights,
and self-determination.5 The Conference itself, as Makau Mutua asserts, was the ‘symbol
ic birthplace’ of the Third World Approach to International law (TWAIL).6 The celebration
of the sixtieth anniversary of the Bandung Conference was held in Indonesia in 2015,7
asserting the importance that Indonesia places on this day in maintaining collaboration
among Asian-African countries.
Nevertheless, the development of international law in Indonesia is not merely about the
1945 Constitution and the Bandung Conference. It is also about Indonesia advancing her
interests at the international level and making her voice count. For example, Indonesia
fought for the notion of archipelagic states to be adopted in the United Nations Conven
tion on the Law of the Sea 1982 (UNCLOS). At the regional/Southeast Asia level, Indone
sia brings international law matters to the Association of Southeast Asian Nations
(ASEAN). On top of that, the relationship between international law and national law is of
paramount importance in understanding of the development of international law in the
Indonesian legal context.
This chapter will examine three main topics concerning Indonesia and international law.
First and foremost, it will discuss Indonesia and the politics of international law-making.
As mentioned earlier, Indonesia wants her voice to be heard on the international stage.
However, in doing so, according to Hikmahanto Juwana, Indonesia is not free from poli
tics.8 This view means two things. Indonesia uses international law as a political instru
ment to pursue her interests; and other (and often developed) countries use international
law to advance their interests, for instance economic ones, towards Indonesia.9
Secondly, this chapter will discuss the relationship between international law and Indone
sian national law. This discussion concludes that to date, there is not yet a consensus, es
pecially among Indonesian scholars, as to what the place of international law is in
Indonesia’s national legal system. Lastly, this chapter will discuss the relationship be
tween Indonesia and the regional body, ASEAN. We chose this topic because (p. 388) In
donesia contributes to making international law important in ASEAN. For instance, In
donesia played a significant part in the establishment of a regional human rights commis
sion under the ASEAN Charter.
Nonetheless, it is important to note that this chapter is not meant to represent all discus
sions about the development of international law in Indonesia or to serve as an encyclope
dia of Indonesia and international law. Instead, this chapter aims to point out essential
events with the hope of providing readers with a general depiction of Indonesia and inter
national law. Additionally, the term ‘Indonesia’ in this chapter shall not be interpreted
strictly, as in certain events it may refer to the ‘Indonesian government’, and in other
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Indonesia
events it may refer to ‘Indonesian academics’ or ‘Indonesian society in general’. As such,
the term ‘Indonesia’ must be interpreted in context.

2 A Short Background to the Indonesian Legal
System
As of 2017, Indonesia’s population was 242 million people.10 This places Indonesia in the
top ten most populous countries in the world.11 Indonesia is also regarded as ‘the largest
economy in Southeast Asia’.12 The philosophical foundation of Indonesia, as a nationstate, is Pancasila. Pancasila comprises five core principles. The first principle is ‘The Be
lief in One God’; the second is ‘A just and civilized humanism’; the third is ‘Unity of In
donesia’; the fourth is ‘Democratic citizenship led by wise guidance born of representa
tive consultation’; and the fifth is ‘Social justice for all the people of Indonesia’.13
Indonesia’s political and legal system is established under the 1945 Constitution. Indone
sia once adopted a centralized governmental system but, in the Reform era, Indonesia
moved to a decentralized system, which means there are substantial roles for local gov
ernments. For example, there is more authority in budgeting, and power to legislate, at
the provincial, city, municipality, and village levels.14
Indonesia’s domestic legal system bears the influence of the civil law tradition. This is at
tributed to Dutch colonization,15 which originated in the commercial activities of the
(p. 389) Dutch East India Company in the seventeenth century and was formalized under
direct Dutch rule as the Dutch East Indies from 1800 to 1949 (albeit disrupted by Japan
ese military occupation from 1942 to 1945). The obvious example is Indonesia’s Civil
Code, which was ‘inherited’ from the Dutch and is still in force to this day. Nevertheless,
Indonesia also received a certain extent of common law influence, especially in term of
legislation making.16 One example is the Law No. 5 of 1999 on Competition that ‘adopts
numerous concepts from the US’s Sherman Antitrust Act and Clayton Antitrust Act’.17
Regarding Indonesia’s standpoint towards international law, as Damos Dumoli Agusman
argues, Indonesia somewhat deviates from the Dutch as her former colonizer.18 The rea
son for this is that, at the very beginning of her ‘life’, Indonesia regarded international
law as ‘unfriendly’ and ‘favour[ing] the colonial power’.19 This stance led Indonesia to lat
er initiate the Bandung Conference in 1955, which was an important step towards the
creation of the Non-Aligned Movement.20
According to Agusman, the following are three patterns in the way Indonesia has reacted
to international law:
(i) ‘the hostile’ one (1945–1966), by which Indonesia, through her leader President
Soekarno, ‘induced negative sentiments in Indonesia towards international law’;21
(ii) the ‘no cold shoulder’ approach (1966–1998) by which, under the leadership of
President Soeharto in the New Order era, there was a welcoming reaction to interna
tional law;22 and
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(iii) ‘the Reform era’ (1998 to the present time),23 in which the focus is no longer so
much on international law (particularly the question of its place in Indonesia’s legal
system) but instead on ‘strengthening the constitutional framework’.24
From Agusman’s point of view, we can see that Indonesia has a changing—if not inconsis
tent—stance towards international law.
Furthermore, Indonesia has faced several internal conflicts that received international at
tention, including the situations in East Timor (now Timor-Leste) from 1975 to 1999,25
Aceh from 1976 to 2005, and West Papua (which was ceded to Indonesia by The Nether
lands in 1963, followed by a referendum in 1969). However, the official stance remains
that internal conflicts, for example in West Papua, are matters of national domain in
which the participation of foreign parties is frowned upon.26
To briefly conclude, Indonesia is a country with a rich history that affects
Indonesia’s outlook on international law. This chapter will explore further on this theme.
(p. 390)

3 Indonesia and the Politics of International
Law-Making
In participating and advancing her interests in the international law arena, Indonesia is
not free from politics. Nonetheless, before delving further into the discussion, there are
three things to be clarified. First and foremost, this section will emphasize the view of ‘in
ternational law as a political instrument’.27 Proceeding from this view, we will explain
first how Indonesia uses international law as political instruments and secondly how oth
er countries use international law to put pressure on Indonesia. The second point to clari
fy is that this section is by no means claiming that international law is always used as a
political instrument, including by states such as Indonesia. Last but not least, this section
regards (international) law and (international) politics as two separate notions.28

3.1 Political Aspects Surrounding Indonesia’s Practices
In the context of Indonesia, Juwana divides the political use of international law into two
categories of trends, namely: (i) Indonesia uses international law to bring her interests
onto the international stage, and (ii) other countries use international law to put pressure
on Indonesia.29 In regard to the former, the Indonesian government has experienced both
success and failure. Regarding the latter, the Indonesian government in some instances
succumbed to other countries’ interests and in others it resisted international pressures.
As Juwana explains, one success story of Indonesia bringing her interests onto the inter
national stage is the adoption of the notion of ‘archipelagic states’ in Part IV of UNCLOS
1982.30 In contrast, a failure came when Indonesia wanted the recognition of the Geo-Sta
tionery Orbit as Indonesia’s territory.31 However, the political aspect is not only confined
to what Indonesia wants but also to what Indonesia does not want. One example of the
latter is the reluctance of the Indonesian government to accede to the Refugee Conven
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tion 1951 and its Protocol 1967 despite the increasing number of asylum (p. 391) seekers
and refugees in Indonesia.32 Another example is the unwillingness of the Indonesian gov
ernment to ratify the International Labour Organization (ILO) Convention No. 169 on
Indigenous and Tribal Peoples 1989, due to the complexity of the issue of masyarakat
adat (indigenous peoples) in the President Habibie era (1998–1999) in Indonesia.33
Other states and international organizations have used international law to apply pres
sure to Indonesia.34 One example is the case of East Timor (now Timor-Leste), of which
Indonesia took control from Portugal, the colonial power, in 1975. From that time, there
was a push from the international community, especially from the UN Security Council,35
which produced a number of resolutions regarding East Timor.36 Despite the Security
Council’s seemingly constant affirmation of Indonesia’s territorial integrity and its
government’s efforts in East Timor,37 the pressures were evident in the substance of the
Security Council’s resolutions and UN intervention in East Timor.
Thus, in Resolution 384 (1975), the Security Council recognized ‘the inalienable right of
the people of East Timor to self-determination and independence in accordance with the
principles of the Charter of the United Nations’. In Resolution 1236 (1999), the Security
Council welcomed ‘the intention of the Secretary-General to establish as soon as practica
ble a United Nations presence in East Timor’. The Security Council decided, in Resolution
1246 (1999), ‘to establish until 31 August 1999 the United Nations Mission in East Tim
or’.38 A referendum was held in East Timor in August 1999, followed by a temporary UN
Transitional Administration in East Timor and the independence of East Timor from In
donesia in 2002.
Another push was for the Indonesian government to form a court to prosecute the alleged
perpetrators of international crimes in Timor Timur.39 Indonesia accordingly (p. 392) es
tablished a Human Rights Court (Pengadilan HAM) in 2000.40 However, this was an ad
hoc court which lacked further implementing regulations to make it work.41
One more example of putting Indonesia under international pressure concerns
Indonesia’s participation in the global trade regime, for example, the Agreement on
Trade-Related Aspects of Intellectual Property Rights 1995 (TRIPS).42 This participation
might be mutual, though, in the sense that the developed countries need Indonesia as a
big market and Indonesia herself needs cooperation for gaining economic benefits. For
example, Parikersit and Wairocana argue that the national interest of Indonesia is not al
ways in conflict with the World Trade Organization (WTO) and might even benefit from
it.43 Even so, one might question the impact of Indonesia’s participation in the WTO in
some areas, for example in poverty reduction.44
To sum up, Indonesia’s practices concerning international law involves political aspects in
which there is an interplay among Indonesian government interests, developed states in
terests, and the interests of the international community as a whole.
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3.2 International Law (from the West): Indonesia’s Experience Mat
ters
To date, Indonesia’s achievement of having the notion of ‘archipelagic state’ included in
UNCLOS is taught in classroom discussions of international law and the law of the sea.
The reason for this is that this achievement is evidence of making Indonesia’s experience
matter in international law. There has been quite a discussion about the concerns and ef
forts of Indonesia (and the Philippines) towards the recognition of archipelagic states at
the international level.45 It was at the Third Law of the Sea (p. 393) Conference (1973–
1982) of UNCLOS 1982 that the concept of archipelagic states was recognized.46 Hasjim
Djalal points out, at least for Indonesia, that the efforts to make the concept of archipel
agic states recognized were enormous.47 After the failure of promoting the concept in the
First Law of the Sea Conference (1956–1958), Indonesia started to use the concept at the
domestic level through the enactment of Law No. 4 of 1960 in Indonesian Waters. In that
law, the Indonesian government’s Djuanda Declaration of 1957—a declaration that em
bodied a concept of tanah air (homeland)—was transplanted into the Law on Indonesian
Waters. Then, after years of efforts at the national level, finally at the Third Law of the
Sea Conference the concept of archipelagic states was recognized in UNCLOS.48
At present, the Indonesian government maintains her stance as an archipelagic state.
Nonetheless, the government develops policies that address Indonesian sovereignty over
her territorial waters. One example is in the field of combatting illegal fishing. The cur
rent Minister for Maritime Affairs (at the time of writing in 2018) has a vessel-sinking pol
icy for vessels that undertake illegal fishing in Indonesian waters.49 As such, through her
Ministry of Maritime Affairs, Indonesia takes protection of her territory seriously.50
Another milestone in making Indonesia’s voice count internationally was the Bandung
Conference. The Bandung Conference, or the Asian-African Conference, was initiated by
Indonesia, Burma, India, Pakistan, and Ceylon (now Sri Lanka).51 These countries invited
twenty-four other countries to participate, which from Asia included Afghanistan, Cambo
dia, China, Iran, Iraq, Japan, Laos, Nepal, Philippines, Thailand, North Vietnam, and
South Vietnam.52 The Conference considered ‘problems of common interest and concern
to countries of Asia and Africa and discussed ways and means by which their people could
achieve fuller economic, cultural and political co-operation’.53 As with Mutua’s proposi
tion on TWAIL, the Bandung Conference was a way for Asian and African countries to
make their voice heard and recognized on the international stage, by first cooperating
with each other.
Notwithstanding this intention, to the present time there remains a question as to
whether the Bandung Conference, and hence TWAIL itself, succeeded in deconstructing—
if not rebuilding—the international legal order.54 The recent sixtieth anniversary of the
Bandung Conference in 2015 might provide a perspective as to whether the initial inten
tion of the Conference has been achieved in the present day. Such celebration (p. 394) al
lows the gathering of Asian-African countries and, as Juwana put it, this gathering still

Page 6 of 23

PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice).
Subscriber: National University of Singapore; date: 03 February 2020

Indonesia
maintains relevance for the current situation of the Asian-African countries, where sever
al of them face, for example, industrialization processes and internal conflicts.55
As such, Juwana proposed that Asian-African countries must do more work, especially in
facing ‘a new form of colonialism’ that is ‘the economic dependency on the developed
states’.56 In doing so, Juwana suggested that Asian-African countries must do three
things: construct universal values in coherence with global dynamics; work towards eco
nomic independence from the developed states; and commit to solving their internal con
flicts.57 The sixtieth anniversary Conference itself, at the end, produced three important
documents, namely the Bandung Message 2015, New Asian-African Strategic Partner
ship,58 and Declaration for Palestine.59 The common thread among these three docu
ments is a push for the Asian-African countries to work together for stronger cooperation.
As for Indonesia, it has been said that Indonesia must be the ‘Asia-Africa Centre’.60
The examples of UNCLOS and the Bandung Conference show us Indonesia’s attempts to
make her experience matter on the international stage. Nonetheless, we should contem
plate such experiences in terms of their relevance to the present and the future, which
was the case with the Bandung Conference and its sixtieth anniversary Conference in In
donesia.

4 Indonesia and the (Unresolved) Relationship
between International Law and National Law
This section will explore various examples to show the relationship between international
law and Indonesia’s national laws. However, before doing so, it will point out (p. 395) ex
amples of major international legal instruments ratified or adhered to by Indonesia. It will
then discuss the place of international legal instruments within Indonesia’s national law
and before Indonesia’s national courts, namely the Supreme Court and the Constitutional
Court.

4.1 Ratification of International Legal Instruments
In the field of human rights, Indonesia has acceded to a number of treaties, including the
International Covenant on Civil and Political Rights 1966 (ICCPR), International Covenant
on Economic, Social and Cultural Rights 1966 (ICESCR), and the International Conven
tion on the Elimination of All Forms of Racial Discrimination 1965 (CERD).61 The acces
sion instrument of the ICCPR is Law No. 12 of 2005, for the ICESCR it is Law No. 11 of
2005, and for the CERD it is Law No. 29 of 1999.
Nevertheless, the ratification instrument is not always in the form of a Law (Undang-Un
dang) but may be contained instead in a Presidential Regulation (Peraturan Presiden).
The latter is usually used for a more specific and practical international legal instrument,
for example Presidential Regulation No. 23 of 2017 on the Ratification of the Credit Guar
antee and Investment Facility Articles of Agreement, in the context of ASEAN+3 (ASEAN,
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China, Japan, and Korea).62 For the former, as prescribed in article 10 of Law No. 24 of
2000, the ratification is in the form of Law (Undang-Undang) if the international agree
ment concerns a matter of (i) politics, peace, defence, or state security; (ii) territorial is
sues; (iii) sovereignty or sovereign rights; (iv) human rights or the environment; (v) the
formulation of new norms; or (vi) foreign loans or grants.
It is not always clear whether there are direct implementing regulations of international
legal instruments. Nonetheless, the judges of the Constitutional Court of Indonesia often
refer to international legal instruments such as the ICCPR and ICESCR.63 The reference
is made in the sense that the judges mostly take note of them as significant human rights
instruments for Indonesia.64 As for national instruments, direct reference to international
legal instruments is made in Law No. 39 of 1999 on Human Rights. This Law makes a di
rect reference to the Universal Declaration of (p. 396) Human Rights 1948 in its preamble:
‘whereas as a member of the United Nations, the nation of Indonesia has a moral and le
gal responsibility to respect, execute, and uphold the Universal Declaration on Human
Rights promulgated by the United Nations’.65
Of course, there are more international human rights instruments that are ratified or ac
ceded to by Indonesia. Those instruments include the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment 1985 (UNCAT) on 28 Octo
ber 1998; Convention on the Elimination of All Forms of Discrimination against Women
1979 (CEDAW) on 13 September 1984; Convention on the Rights of the Child 1989 (CRC)
on 5 September 1990; and Convention on the Rights of the Persons with Disabilities 2006
(CRPD) on 30 November 2011. As for an example of enactment (if not transformation or
direct implementation) of these instruments into Indonesia’s national laws, one can look
at Law No. 8 of 2016 on Persons with Disabilities and Law No. 23 of 2002 on Child Pro
tection (later amended by Law No. 35 of 2014). Additionally, Indonesia is in the process of
drafting a Law on Elimination of Violence against Women.66
For further evidence of Indonesia’s fulfilment of her international human rights obliga
tions, one can look at the UN Human Rights Council’s Universal Periodic Review (UPR),
for which Indonesia submitted her national report in February 2017.67 The report outlines
Indonesia’s progress in respecting the promotion and protection of human rights.
Nonetheless, in her report, Indonesia emphasizes the importance of ‘local context’ in ap
plying universal human rights standards in Indonesia.68
In the field of environmental law, Indonesia has ratified or acceded to some international
legal instruments, including the UN Framework Convention on Climate Change 1992
(UNFCCC) and Convention on the International Trade in Endangered Species of Wild Flo
ra and Fauna 1973 (CITES). On the latter, there was an extensive study in 2015, from the
Indonesia Program of the Wildlife Conservation Society (WCS) and the United States
Agency for International Development (USAID), that assessed CITES implementation in
Indonesia.69 In general, the study found that implementation of CITES in Indonesia needs
improvement and, regarding laws or legislation, such improvements should take into ac
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count non-native species under CITES and develop better ‘preventative measures’ to pre
vent illegal trade of wildlife.70
As for direct implementation of regulations, Law No. 5 of 1990 on Conservation of
Living Resources and their Ecosystems is, as the WCS and USAID reported, ‘the principal
legislation for CITES Implementation’.71 Besides, there are the Government Regulation
No. 7 of 1999 on Preservation of Animal and Plant Species and Government Regulation
No. 8 of 1999 on the Utilization of Wild Plant and Animal Species, which more practically
implement Law No. 5 of 1990.
(p. 397)

For climate change, the First Nationally Determined Contribution in 2016, prepared by
the Indonesian government, stipulates that the ‘Indonesian Environmental Protection and
Management Law of 2009 secure the legal framework to support 2015–2019 strategies
and actions, which would serve as enabling conditions for a long-term policy of 2020 and
beyond’.72 From this statement, one can consider that Law No. 32 of 2009 on Environ
mental Protection and Management is a further elaboration of Indonesia’s obligations and
commitments on the climate change issue.
In the field of international trade, one can look at the issue of intellectual property rights.
Indonesia ratified TRIPS,73 enacted domestic legislation, namely Law No. 30 of 2000 on
Trade Secrets, Law No. 31 of 2000 on Industrial Designs, and amended the Law on
Patents, Law on Trademarks, and Law on Copyright. Nevertheless, these changes bring
problems for Indonesia. On the one hand, it is quite difficult for Indonesia to adequately
enforce these laws as the Indonesian government lacks enforcement capacity. On the oth
er hand, Indonesia herself might not be that compatible with these laws because, as Si
mon Butt points out, ‘many features of Indonesia’s economic, social, cultural and legal or
der appear to contradict fundamental precepts of intellectual property’.74
Based on the explanation above, from the ratification or accession to international legal
instruments in the three areas of human rights, environmental law, and international
trade (particularly intellectual property), it can be seen that there are different trends
among those areas. On human rights, Indonesian law is more welcoming of the instru
ments. Although it is unclear in the implementing regulations, the international human
rights instruments such as ICCPR and ICESCR can be traced even into the Constitutional
Court of Indonesia. As for environmental law, especially the issues of climate change and
wildlife, the implementing regulations and explicit commitments of the Indonesian gov
ernment are apparent, for example, in Indonesia’s First Nationally Determined Contribu
tion in 2016.
Then, on intellectual property rights, the issue is complicated as the existing implement
ing regulations of TRIPS do not guarantee the welcoming of such regulations in (p. 398)
Indonesia. The reason for this is twofold. On the one hand, the Indonesian government
lacks enforcement mechanisms. On the other hand, the substance of the regulations does
not fit in with the Indonesian context. Despite this trend, the fact that the Indonesian gov
ernment ratifies and/or accedes to the international legal instruments and, at the very
least, that the Indonesian government attempts to make such instruments relevant in
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Indonesia’s domestic law, should be considered as part of Indonesia’s contribution to the
development of international law.

4.2 What is the Place of International Law?
One may start with article 11(2) of the 1945 Constitution in finding out what place inter
national law holds within Indonesia’s national legal system. Article 11(2) states:
The President in making other international agreements that will produce an extensive
and fundamental impact on the lives of the people which is linked to the state financial
burden, and/or that will require an amendment to or the enactment of a law, shall obtain
the approval of the House of Representatives.
While the provision empowers the president, alongside the House of Representatives, to
bind Indonesia to international legal instruments,75 there is not yet a consensus on how to
interpret this provision, or on what the right interpretation of it should be.76 Further elab
oration of article 11 of the 1945 Constitution is contained in Law No. 24 of 2000 on Inter
national Agreements.77 In general, Law No. 24 of 2000 further regulates the details of the
procedures for the Indonesian government when it wants to bind Indonesia to interna
tional agreements, for example whether the ratification or accession will be done in the
form of Law (Undang-Undang) or Presidential Regulation (Peraturan Presiden).78
The next issue is how to implement the ratified or acceded international legal instru
ments at the national level. There are at least two mainstream answers. One (p. 399) ap
proach is that the instrument must first be transformed into national law and that then,
once the transformation is complete, one can start talking about the fulfilment of
Indonesia’s international obligations. The second answer is that the transformation of the
international legal instrument is not required because, at the time the instrument is rati
fied or acceded to, the obligation on Indonesia to observe the instrument is already there;
as such, Indonesia is automatically bound by the obligations. Which approach to take re
lates to the issue of whether Indonesia is a monist or dualist country. Kusumaatmadja and
Agoes argue that Indonesia acknowledges her obligations under international legal in
struments without waiting for regulations implementing those instruments.79
Nevertheless, there is not yet a consensus among Indonesian international law scholars
on this matter.80
For further research on this issue, one can peruse two significant cases before the Consti
tutional Court of Indonesia that sparked the debate about the place of international law in
Indonesia’s legal system. The first is the constitutional review of Law No. 38 of 2008 on
the Ratification of the ASEAN Charter. One of the contested issues in this case was the
petitioners’ argument that the ASEAN Charter, as an attachment to Law No. 38 of 2008,
is inseparable from the Law itself and, as such, it is justifiable to review the constitution
ality of the ASEAN Charter.81 However, regarding this argument, the question was then
‘is challenging Law No. 38 of 2008 equal to challenging the ASEAN Charter?’ The judges
of the Constitutional Court did not reach consensus in their attempt to answer this ques
tion, as Judge Hamdan Zoelva issued a dissenting opinion. He asserted that the Law is on
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ly a model of ‘consent to be bound by a treaty’.82 Therefore, one cannot challenge the
constitutionality of the ASEAN Charter through Law No. 38 of 2008.
The second case, Case No. 13/PUU-XVI/2018, is about the role of Indonesia’s national
House of Representatives in the ratification of international legal instruments.83 The peti
tioners’ main argument is that Indonesia’s national House of Representatives should be
more involved in the ratification process of international legal instruments; (p. 400) ‘more’
in the sense that the House of Representatives should review all international legal in
struments before Indonesia’s ratification.
In general, the response from the Government of Indonesia has been that the involve
ment of the House of Representatives in ratification would make the process inefficient,
since it would involve a lengthy bureaucratic process in the House of Representatives.84
In the Court Session on 22 May 2018, Dr Damos Damoli Agusman (from the Ministry of
Foreign Affairs of the Republic of Indonesia) asked this practicality-related question of
the expert witness from the petitioners’ side, Dr Boli Sabon Max (a constitutional law ex
pert from Atma Jaya University, Jakarta): ‘[i]f Dr Max adopted the view that all agree
ments must go through the House of Representatives, how to anticipate the practical dif
ficulties? That is, every year the Republic of Indonesia signed 200 documents per year’.85
The Court finally decided the case in October 2018. In summary, the Court ruled that for
certain agreements, the House of Representatives will be involved in the ratification
process, namely agreements on political issues, territorial boundaries, sovereignty, hu
man rights, the environment, the formulation of new legal rules, and foreign loans.86
To summarize, there is not yet a consensus, especially among Indonesian scholars, as to
what the place of international law is in Indonesia’s national legal system. The next sec
tion will elaborate further on the place of international law in Indonesia’s national courts.

4.3 International Law before Indonesia’s National Courts
This section will examine the two main national courts in Indonesia, namely the Constitu
tional Court of Indonesia and the District Court. The objective is to sketch out whether In
donesian courts use international legal instruments. Given the abundant cases in both the
Constitutional Court and the District Courts, this section will only highlight specific
case(s) on human rights and environmental law, since these themes were also the focus
when discussing the ratification or accession practice of Indonesia.
Simon Butt, in ‘The Position of International Law within the Indonesian Legal System’, us
es the Landside case of 2003 to explain the status of international law in (p. 401)
Indonesia’s Supreme Court.87 Simon Butt argues that the principle in Indonesian law
which says that judges cannot reject a case just because there is no law could be a way
for judges to apply international law.88 Despite this possibility, it is common to hear that
judges in the Supreme Court are reluctant to refer to international legal instruments sim
ply because such instruments are international in nature and not national laws per se.
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Besides the Landside case, there was a recent case in the District Court of Samarinda
City in 2014.89 The case involved a suit brought by citizens of Samarinda City, under the
name of Gerakan Samarinda Menggugat, against the Ministry of Energy and Mineral Re
sources, Ministry of Environment, Governor of East Kalimantan, Mayor of Samarinda City,
and People’s Representatives Council of Samarinda City. The citizens complained about
the irresponsibility of the national and local governments in failing to make corporations
responsible, through laws and policies, for their conduct.90 One argument was that the
governments failed to fulfil their obligations to protect the environment, including those
arising from Indonesia’s ratification of the UNFCCC and Kyoto Protocol.91 The judges in
the District Court of Samarinda City did not, however, refer to the UNFCCC and Kyoto
Protocol but relied on national laws, including Law No. 32 of 2009 on Environmental Pro
tection and Management. Nonetheless, such reference by the petitioners is a vital sign
that Indonesian citizens are aware of Indonesia’s international obligations and use that
awareness in court to push governments to fulfil their environmental protection obliga
tions.
Regarding the issue of international law and the Constitutional Court of Indonesia, it has
been fairly well discussed in the literature.92 Both Simon Butt and Adriaan Bedner point
out that the use of human rights instruments in the Constitutional Court is widespread, as
the instruments are referred to in order to better explain the rights in the 1945 Constitu
tion of Indonesia.93 Nonetheless, the direct reference to international human rights in
struments such as the ICCPR and ICESCR still matters, in the sense that it shows that in
ternational agreements may not need to be transformed formally into Indonesian Law
(Undang-Undang) to be relevant at the domestic level. This view might sound like a sim
plification of the matter, as it is still uncertain as to what extent (p. 402) the courts (the
Constitutional Court, the District Court, and Supreme Court) will position international
law at the domestic level. Will international law matter more than just as a general refer
ence point in the courts?

5 Indonesia and ASEAN
The Association of Southeast Asian Nations is a regional organization comprised of ten
member states, including Indonesia.94 ASEAN has a motto, ‘One Vision, One Identity, One
Community’.95 This part will discuss ASEAN specifically as it pertains to Indonesia.
Indonesia herself played a significant role in establishing and developing ASEAN.96
Firstly, Indonesia was one of its co-founders.97 As such, Indonesia is considered one of the
leading countries in ASEAN. Secondly, in many regional issues in ASEAN, such as migra
tion and maritime issues, Indonesia is looked upon as ‘the natural leader of the ASEAN’98
to start the cooperation that will hopefully provide solutions for such issues.99
Furthermore, in a more specific field, one of Indonesia’s roles in ASEAN is strengthening
human rights protections.100 For instance, as pointed out by Heiduk, it was Indonesia who
ensured the establishment of a human rights commission under the ASEAN Charter101—
the ASEAN Intergovernmental Commission on Human Rights (AICHR).102 Other than
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drafting the ASEAN Human Rights Declaration, the AICHR also undertakes ‘research,
trainings, and workshops related to pertinent issues on human rights’.103 Nevertheless,
even though Indonesia contributes to the advancement (p. 403) of human rights at the
ASEAN level, ASEAN itself as an intergovernmental body is not always successful in pro
tecting and fulfilling human rights in the ASEAN region. One recent example is the issue
of Rohingya people in Myanmar, whom experts called upon ASEAN to protect.104 The
ASEAN Chairman condemned the crisis in Myanmar in a Statement on the Humanitarian
Situation in Rakhine State.105 However, this statement has been criticized for not explicit
ly addressing the ‘Rohingya’ and some have expressed disappointment towards ASEAN
because of this.
Aside from human rights, Indonesia also plays a part in shaping ASEAN–European Union
(EU) trade relations. As addressed in the 16th ASEAN Economic Ministers-EU Trade
Commissioner Consultation, Indonesia’s Trade Minister stated that Indonesia’s desired
outcomes include the benefits of a free trade agreement (FTA) for Indonesia’s small and
medium-sized enterprises (SMEs).106
For all Indonesia’s roles, Indonesia herself has also benefited from the existence of
ASEAN through the opening of opportunities such as food security, environmental protec
tion, and the internationalization of higher education. ASEAN itself and ASEAN-level co
operation contribute to such openness. For instance, Dilip Dutta and Fajar Hirawan iden
tify that Indonesia–ASEAN trade opens the possibility for Indonesia to achieve her own
food security.107 Another example is in the field of the environment, where the ASEAN
Agreement on Transboundary Haze 2002 became the push for Indonesia to tackle haze
pollution that is not only harmful to Indonesian citizens but also to citizens of neighbour
ing countries such as Malaysia and Singapore.108
Moreover, ASEAN membership is another exciting topic in observing the relationship be
tween Indonesia and ASEAN. One might want to look at the extent to which Indonesia
plays a role in decision-making about Timor-Leste’s membership of ASEAN. Indonesia’s
Foreign Minister Retno Marsudi stated at the beginning of 2018 that Indonesia always
supports Timor-Leste’s application.109 Another membership issue is about the offer from
Indonesian President Jokowi that he welcomes Australia to be a new member of
ASEAN.110 Despite this welcoming remark, (p. 404) as Juwana points out, it might not be
that easy as the membership needs approval from other ASEAN members.111
Concerning the internationalization of higher education, Indonesia benefits from ASEAN
in at least in two ways. Firstly, Indonesian students are exposed to chances to study
abroad at the ASEAN-level as the ASEAN University Network allows them to do so. Se
condly, the discussion about international law in Indonesia includes the development of
ASEAN itself, not only as a regional and intergovernmental organization but also in terms
of the legal frameworks produced by ASEAN. This way, Indonesian students, particularly
those specializing in international law, are enriched with knowledge about ASEAN and its
legal frameworks.112
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To briefly review, Indonesia and ASEAN benefit from each other. Indonesia played roles in
both the establishment and development of ASEAN, while it continues to gain some ad
vantages from it.

6 Conclusion
This chapter has discussed three main topics about Indonesia and international law: first
ly, Indonesia and the politics of international law-making; secondly, the (unresolved) rela
tionship between international law and Indonesian national law; and thirdly, the relation
ship between Indonesia and ASEAN. In addition, throughout the chapter, other relevant
questions on Indonesia and international law are laid out.
Since her establishment as a state, alongside the formation of the Indonesian govern
ment, the nation of Indonesia has committed herself to participate on the international
stage, as shown in paragraph 4 of the Preamble of the 1945 Constitution. The cementa
tion of this is that Indonesia has been involved in international law-making in the sense of
(i) contributing something to it, such as the notion of archipelagic states and through the
Bandung Conference; and (ii) participating in it by means of the ratification of interna
tional legal instruments such as the ICCPR and CEDAW.
Despite this, there is an unresolved relationship between international law and
Indonesia’s national law: to transform or not to transform? However, the practice of tak
ing international legal instruments into account is there, particularly in the Constitutional
Court. While the judges in the Supreme Court are somewhat reluctant to refer (p. 405) to
international legal instruments, there are examples, such as in Samarinda City, where cit
izens have used international principles when arguing before the District Court. This is a
sign of citizens’ awareness about international law.
As for Indonesia and ASEAN, the relationship is likely to be mutual. While Indonesia plays
roles in developing ASEAN, ASEAN itself contributes to developments within Indonesia,
such as in the fields of food security, trade, and the internationalization of higher educa
tion.

Notes:
(1) An unofficial translation of the Constitution of Indonesia 1945 is available at <http://
www.unesco.org/education/edurights/media/docs/
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(2) See further Luis Eslava, Michael Fakhri, and Vasuki Nesiah (eds), Bandung, Global
History, and International Law: Critical Pasts and Pending Futures (Cambridge University
Press 2017).
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(76) The debate on this issue emerged especially during the constitutional review of Law
No. 38 of 2008 on the Ratification of the ASEAN Charter. The ruling of the Constitutional
Court of Indonesia on this is available at <http://www.mahkamahkonstitusi.go.id/public/
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accessed 21 March 2018.
(77) The Indonesian-language version of Law No. 24 of 2000 [Undang-Undang Nomor 24
Tahun 2000 tentang Perjanjian Internasional] is available at <https://pih.kemlu.go.id/files/
uu0242000.pdf> accessed 24 April 2019.
(78) See Law No. 24 of 2000, arts 10 and 11 (art. 11 still calls it a Presidential Decree
[Keputusan Presiden]).
(79) Mochtar Kusumaatmadja and Etty R Agoes, Pengantar Hukum Internasional [Intro
duction to International Law] (Center for the Study of the Archipelago, Law and Develop
ment and PT Publisher 2003).
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Butt, ‘The Position of International Law within the Indonesian Legal System’ (2014) 28
Emory International Law Review 1. See also Damos Dumoli Agusman, ‘Indonesia dan
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International Law’] (2014) 15 Jurnal Opinio Juris 8 <http://pustakahpi.kemlu.go.id/app/
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accessed 21 March 2018.
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(84) Ibid.
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2018%20tgl%2025%20Juni%202018.pdf> accessed 23 July 2018.
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(87) See Butt (n 80).
(88) Ibid.
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(90) The Ruling of the District Court of Samarinda City No. 55/Pdt.G/2013/PN.Smda,
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‘Enhancing Corporate Responsibilities to Fulfill the Right to Clean Environment: A Lesson
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2014, 25.
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The Spirit of Bandung
luis eslava, michael fakhri, and vasuki nesiah*

understanding bandung
On April 18–24, 1955, delegates from twenty-nine states attended a conference
in Bandung, Indonesia.1 The meaning of the events that took place during
those days was disputed then and now. Bandung has generated, as a result,
myths and countermyths, hopes and disappointments, solidarities and fractious disputes, visions for international law and its subversion. In fact, scholars
and politicians refer to the conference by different names: the Asian-African
Conference, the Bandung Conference, or simply Bandung. Each of these
names signals a different understanding of the Conference and a different
conceptualization of both its origins and horizons.
Bandung was born of the challenges of grappling with the legacies of
European imperialism, their long reach from the past, as well as their transmutation into the structures of the current world order.2 However, it also had,
a forward-looking, almost utopian dimension with an unprecedented number
of peoples across the world actively reimagining, changing, and preﬁguring
the rules of the global order. Newly independent countries such as Indonesia
and India had begun to assert their presence in international politics and law.
Postcolonial states that were previously held together within different empires
*

1

2

We thank Sundhya Pahuja for her attentive reading of this introduction and Esther Sherman
and Sarah Rutledge for their editorial assistance with the entire volume.
From Asia: Afghanistan, Burma (now Myanmar), Cambodia, Ceylon (now Sri Lanka), People’s
Republic of China (PRC), India, Indonesia, Iran, Iraq, Japan, Jordan, Laos, Lebanon, Nepal,
Pakistan, the Philippines, Saudi Arabia, Syria, Thailand, Turkey, North and South Vietnam
(now uniﬁed), and Yemen. From Africa: Egypt, Ethiopia, the Gold Coast (now Ghana),
Liberia, Libya, and Sudan. The conference was also attended by several others who were in
solidarity with the anti-imperialist project such as the Black Amerian scholar Richard Wright
and the Kenyan freedom ﬁghter Joseph Murumbi.
See Chimni, Chapter 1 in this volume.
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were now building new alliances among each other as “sovereigns.”3 While
almost all countries in Asia had attained independence, in 1955 most of Africa
was still colonized by European states. In fact, delegates from the Gold Coast
(now Ghana) attended Bandung while their government was at a critical stage
in their independence negotiations with the British (only achieving full
independence in 1957). Countries on the cusp of independence, such as
Ghana and Kenya, were aware that “self-determination” was going to be
affected by the international landscape as much as by factors internal to their
nations. While Asian states may have instigated Bandung, African states took it
and continued to push for and assert their independence with their Declaration of the First Conference of Independent African States (held in Accra on
April 15–22, 1958). Later, Latin America, in the form of some states and an
expanding network of liberation movements, all of them postcolonial creations, joined their Asian and African counterparts to push for an even
stronger anti-imperial agenda in the 1966 Tricontinental Conference.4 Pankaj
Mishra describes decolonization as “the central event of the last century for
the majority of the world’s population,” namely “the intellectual and political
awakening of Asia and its emergence from the ruins of both Asian and
European empires.”5 This “awakening,” we could argue, is also applicable
to Africa, the Paciﬁc, Latin America, and beyond. Bandung and its legacies
are a manifestation of that “awakening.”
The Bandung Conference was a coming together of leaders of countries
whose combined population made up approximately two-thirds of the world’s
people. Attendees did not easily map onto a First World versus Second World
political matrix, nor was the Conference a straightforward precursor to the NonAligned Movement.6 Of the ﬁve organizers – the Colombo Powers – India,
Burma (now Myanmar), and Indonesia were socialist but neutral, whereas
Ceylon (now Sri Lanka) and Pakistan were anticommunist and pro-West. The
delegates from Iran, Iraq, Libya, Lebanon, Pakistan, Philippines, Turkey, and
South Vietnam were also anticommunist and pro-West. On the other hand,
Egypt, an important player in the Conference and its aftermath, was engaged in
developing a form of Arab socialism during the Nasser years.7 Categories of
“imperial” and “postcolonial” were also complicated, by the fact that delegates
3
5
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See Anghie, Chapter 32 in this volume.
See, e.g., Obregón, Chapter 13 in this volume.
Pankaj Mishra, From the Ruins of Empire: The Revolt against the West and the Remaking of
Asia (Toronto: Doubleday Canada, 2012), p. 8.
Lorenz M. Lüthi, “Non-Alignment, 1946–1965: Its Establishment and Struggle against AfroAsianism” (2016) 7 Humanity 201. See also Oklopcic, Chapter 16 and Özsu, Chapter 17 in this
volume.
See Peevers, Chapter 34 in this volume. See also Fouad Ajami, “On Nasser and His Legacy”
(1974) 11 Journal of Peace Research 41.
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from Japan, a formal imperial power, attended the Conference,8 and because
many countries that were seen as the custodians of Bandung developed “colonial” relationships with internal minorities or neighboring regions that they had
annexed.9 Moreover, the Conference itself, the speeches given, and its ﬁnal
outcomes were all formally framed and articulated in the language of international law. This was the very same language that had served to unroll empires
across the planet and that, in the post–World War II context, was again engaged
in “constituting” a new “order” in the world10 – an order that came to be soon
denounced as neocolonial by critical and, especially, Southern intellectuals.11
These contradictions, tensions, and diversities shaped the Bandung Conference, and the ways in which most people in the world confronted that
moment of decolonization and the political reconﬁgurations and possible
futures that it heralded. The Final Communiqué reﬂected the complexities
of this landscape and the exercises in alternative world making being conducted, as well as the contested futures of the time.12
The Conference was divided into Political, Economic, and Cultural committees.13 Accordingly, the Final Communiqué outlined a series of principles
under the following headings: Economic Co-operation, Cultural Cooperation, Human Rights and Self-determination, Problems of Dependent
Peoples, Other Problems (which identiﬁed speciﬁc existing colonial cases),
and Promotion of World Peace and Co-operation. It concluded with ten
principles (the Dasa Sila),14 which were meant to conform to the UN Charter.
With the beneﬁt of the passage of time and our knowledge of what emerged
from 1955, we can see the Communiqué speaking to a vision of a new
international order, and planting the seeds for a new international law. In
the Communiqué’s dual voice of formality and openness, we can also see the
struggle to both conform to and resignify the language and categories of the
8
9

10

11

12
13

14

See Shahabuddin, Chapter 5 in this volume.
For example see Choudhury, Chapter 19 in this volume regarding Kashmir and India,
McGregor and Hearman, Chapter 9 in this volume about West Irian and Indonesia, and Dirar,
Chapter 21 in this volume regarding Western Sahara and Morocco and Eritrea and Ethiopia.
Anne Orford, “Constituting Order” in James Crawford and Martti Koskenniemi (eds.), The
Cambridge Companion to International Law (Cambridge: Cambridge University Press, 2012).
See, for example, Thomas Benjamin, “Neocolonialism” in Thomas Benjamin (ed.),
Encyclopedia of Western Colonialism since 1450 (New York: Thomson Gale, 2007), p. 831. See
also on a theorization of neo-colonialism, Gyan Prakash, After Colonialism: Imperial Histories
and Postcolonial Displacements (Princeton: Princeton University Press, 1994).
See especially Parﬁtt, Chapter 2 and Pahuja, Chapter 33 in this volume.
Conference Chair and Chairman of the Political Committee was Sastroamijoyo, Prime
Minister of Indonesia. Chairman of the Economic Committee was Roosseno, Minister of
Economy Indonesia. Chairman of the Committee on Culture was Muhammad Yamin,
Minister of Education and Culture of Indonesia.
See Oegroseno, Chapter 37 in this volume.
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international legal order. This duality and its attendant challenges get revisited
again and again in the extended (and still ongoing) process of decolonization
over the decades following the Bandung Conference. This process includes
institutional initiatives such as the Non-Aligned Movement (NAM) and the
United Nations Conference on Trade and Development (UNCTAD);
projects seeking to shape international law such as the New International
Economic Order (NIEO) and the Law of the Sea; and interventions regarding
speciﬁc independence struggles such as in Palestine and Namibia.
The Communiqué was built on a premise of cooperation among multiple
civilizations and religions – what we would today call a “trans-civilizational”
perspective.15 From that, the text developed some ideas of postcolonial solidarity, based on decentering Europe as the organizing geopolitical and cultural fulcrum of the world. Yet, like all documents that are the result of
negotiation and compromise, and indeed of diverse ontologies, it was, without
doubt, aspirational, ambiguous, and limited. While it did not have any formal
legal status, the Communiqué used and expanded the scope of legal concepts
such as sovereignty, self-determination, and human rights. To an important
degree, it repositioned postcolonial nations as the “newer” and “truer” subjects
of the international legal order, challenging with this the foundations of the
legal and political status quo.16 This new postcolonial model of international
legal personhood was to be invoked by these nations in their negotiations and
discussions with both Western states and the Soviet Union.17
Reading the Communiqué as an aspirational document intended to assemble a “new politics” on the surface of a resilient patterning of moving and
multiform (imperial) forces, it is possible to capture what is commonly known
as the “Spirit of Bandung” – a phrase made popular in part by Roeslan
Abdulgani, Secretary-General of the conference.18 Just the fact that the Conference was convened empowered people in the colonized world to assert
their own place in the world on their own terms and to crystallize in the Final
Communiqué the convoluted drama of being in the world after empire. As
Vijay Prashad notes, “[f]rom Belgrade to Tokyo, from Cairo to Dar es Salaam,
politicians and intellectuals began to speak of the Bandung Spirit.”19 The
Communiqué represents a position of hope against almost insurmountable
15

16
18

19

Yasuaki Onuma, A Transcivilizational Perspective on International Law (Leiden and Boston:
Martinus Nijhoff, 2010).
17
See Parﬁtt, Chapter 2 in this volume.
See Peevers, Chapter 34 in this volume.
Roeslan Abdulgani, Bandung Spirit: Moving on the Tide of History (Djakarta: Prapantja, 1964),
p. 110.
Vijay Prashad, The Darker Nations: A People’s History of the Third World (New York: New
Press, 2007), p. 45.
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stakes. The agenda was not only about asserting independence against an
imperial past and present; it was also about facing an uncertain future. The
stakes of peace and cooperation were nothing less than the fear of global
nuclear war and the sedimentation of a reloaded, international structure that
could be used, once again, against the interests of the Global South, as it came
to be known.
It is not surprising that such an ambitious agenda has generated two types
of historiography.20 Some have written Bandung into history as a story of
disappointment, with little long-term impact on international relations and
no concrete agenda that gained traction with the countries of the global
South. They argue that the Conference failed to have a tangible impact –
there were no new international institutions that were established, and no
new collective initiatives that proved sustainable.21 Others, however, have
measured Bandung differently. They look at the follow-up conferences that
took place in the years after Bandung and the multiple solidarity movements
that emerged from these efforts as not insigniﬁcant for the decolonization of
international relations. While acknowledging the limited character of Bandung’s formal effects, these other accounts have described the conference as
representing and emboldening an emotional and psychological experience
shared across the postcolonial and non-white world.22 While both types of
narratives continue – traces of which are present in this collection – in
recent years, there has been renewed interest in going beyond international
institutions in tracing Bandung’s legacies for the decolonization of the
international order.23

20

21

22
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For a detailed account of these bodies of literature, see Michael Fakhri and Kelly Reynolds,
“The Bandung Conference” in Anthony Carty (ed.), Oxford Bibliographies in International
Law Oxford: Oxford University Press, 2017.
George McTurnan Kahin, The Asian-African Conference, Bandung, Indonesia, April 1955
(Ithaca: Cornell University Press, 1956).
Odette Guitard, Bandoeng et le Réveil des Anciens Peuples Colonisés (Paris: Presses
Universitaires de France, 1961).
For recent historiographies, see Seng Tan and Amitav Acharya (eds.), Bandung Revisited: The
Legacy of the 1955 Asian-African Conference for International Order (Singapore: NUS Press,
2008); Christopher J. Lee (ed.), Making a World after Empire: The Bandung Moment and Its
Political Afterlives (Athens: Ohio University Press, 2010); Sally Percival Wood, “Retrieving the
Bandung Conference . . . moment by moment” (2012) 43 Journal of Southeast Asian Studies
523; Robert Vitalis, “The Midnight Ride of Kwame Nkrumah and Other Fables of Bandung
(Ban-doong)” (2013) 4 Humanity 261; Naoko Shimazu, “Diplomacy as Theatre: Staging the
Bandung Conference of 1955” (2014) 48 Modern Asian Studies 225; Brian Russell Roberts and
Keith Foulcher (eds.), Indonesian Notebook: A Sourcebook on Richard Wright and the
Bandung Conference (Durham and London: Duke University Press, 2016); “Special Issue:
Bandung/Third World 60 Years” (2016) 17:1 Journal of Inter-Asia Cultural Studies 1–163.
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Some of these accounts are more invested in celebrating Bandung and are
keen to mine its legacies for remaking international relations today; others are
more wary about romanticizing the conference and retrospective mythmaking. However, rather than dismissing certain accounts as simply “romantic,” or
measuring Bandung in terms of success and failure, we believe that one of the
most signiﬁcant things about Bandung was precisely this unknown and
unknowable potential – no one at the time knew what the repercussions of
Bandung would be. This powerful sense of being on the precipice of the new
and unknown emerges, in one way or another, across these different strands of
literature on Bandung. The ﬁnal goal of the Conference was to undo imperialism and “racialism” (as it was then called). But at the dizzying heights of this
historical summit, there were different ideas about what were the best tactics
to achieve such a goal, and different visions of what that goal looked like. The
trajectories that came out of the Conference were as disparate as they were
aspirational. The stakes were high and the challenges enormous. In this sense,
the debate over Bandung’s meaning began even before the Conference was
formally convened. However, if there is one thing that animated Bandung
then that also characterizes its meaning now, it is the call to act, to shape
history – a sensibility captured in Aime Cesaire’s famous words in Notebook of
a Return to the Native Land:
Beware of crossing your arms in the sterile attitude of the spectator, because
life is not a spectacle, because a sea of sorrows is not a proscenium, because a
man who screams is not a dancing bear.24

Bandung was a conference against both imperialism and mere spectatorship. It
was a performative commitment to changing the conditions of life under
empire and returning the native land to the possibilities of history, with all
of the associated costs this enterprise entails. This was the challenge confronting the Wretched of the Earth. As if in response to Cesaire’s poetic manifesto
against spectatorship, his Martinique comrade, Frantz Fanon, calls for collective action and a new sense of collective humanity to shape a new history:
Today we are present at the stasis of Europe. Comrades, let us ﬂee from this
motionless movement . . . [to] . . . reconsider the question of mankind. . . .
Come, brothers, we have far too much work to do for us to play the game of
rearguard [action]. . . . The Third World today faces Europe like a colossal
mass whose aim should be to try to resolve the problems to which Europe has
not been able to ﬁnd the answers. . . . No, we do not want to catch up with
24

Aimé Césaire, Notebook of a Return to the Native Land (1939) (Middletown: Wesleyan
University Press, 2001), pp. 13–14.

Downloaded from https://www.cambridge.org/core. National University of Singapore (NUS), on 29 Jun 2020 at 03:16:10, subject to the
Cambridge Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781316414880.003

The Spirit of Bandung

9

anyone. What we want to do is to go forward all the time, night and day, in
the company of Man, in the company of all men. The caravan should not be
stretched out, for in that case each line will hardly see those who precede it;
and men who no longer recognize each other meet less and less together,
and talk to each other less and less. It is a question of the Third World starting
a new history of Man.25

situating the power of bandung
Even though this collection starts from Bandung and examines how it may
help understand the present, much work could also be done in trying to
understand how Bandung is situated within a longer history of anticolonial
solidarity and resistance engaged with international law. For instance, one
could also look to liberal anticolonialists of 1919 or to the formation of the
League Against Imperialism in 1927 as earlier moments when international
law was deployed to challenge and undo imperial rule, and in a sense
opening a road toward Bandung.26 However, what makes the Bandung
Conference particularly profound for international lawyers, in its time as
well as in our own, is that it was the formal beginning of a project
whose aim was to ensure that all peoples of the world beneﬁted from what
was claimed to be the twin building blocks of world order, sovereign
statehood and international law. For most of history – despite good intentions, and sometimes enabled by good intentions – purveyors of past and
modern international law either ignored or legitimized various forms of
imperialism.27 But at Bandung, international law’s relationship with imperialism was formally and signiﬁcantly challenged, from within.
How is it then that a diplomatic conference on international law on the
island of Java projected a “Spirit of Bandung” that has traveled through the
imagination of countless peoples and so many subsequent international events
and phenomena? To respond to this question it is important to accept that it is
not a shortcoming that some accounts of Bandung have a popular and
idealistic tenor. This was indeed a deﬁning feature of the Conference. While
professional interest in Bandung ebbs and ﬂows, very few international
diplomatic conferences have entered popular culture, spread through diverse
local social movements across the globe, and remained so resonant in the
political imagination across different generations. How is it that Bandung is
25
26
27

Franz Fanon, The Wretched of the Earth (New York: Grove Press, 1963), pp. 314–315.
See Petersson Chapter 3 in this volume.
See especially, Antony Anghie, Imperialism, Sovereignty and the Making of International Law
(Cambridge: Cambridge University Press, 2004).
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simultaneously a reference point for Malcolm X,28 international economic
lawyers,29 international environmental lawyers,30 and art movements?31
Maybe a possible start to answering these questions is to pay attention to
Bandung’s creative fusion of formalism and subversion, of “formal” forms
being turned inside out, against a historical backdrop of oppression.
A productive excess comes out naturally here. The future had to be made
anew, in a world in which there were already set frames in place. Some steps
forward, some steps back. Rehearsals and projections mark the Conference
and its history.
Naoko Shimazu has written a richly suggestive account of the Conference
as a diplomatic theater consciously designed as a performance.32 The delegates engaged in a number of public events and in pageantry developing a
rapport with the people of Bandung. The delegates were particular about what
they wore in public, and the conference organizers transformed the city for
the Conference. People in Bandung were indeed both the audience and
actors in their interaction with delegates at public events, through their
conversations with each other, and in public discussions through local newspapers and magazines. But if the people at Bandung had front-row seats, there
was also a global audience with their eyes trained on the stage. And the
conference organizers and delegates were aware of it: they had in their minds
their audiences across the seas, in their home countries and continents as well
as in Europe and the Americas. According to Roeslan Abdulgani, the
Secretary-General of the Joint Secretariat of the Conference, Sukarno was,
for example, attentive to setting the stage in everyway – not just in terms of law
and policy talk but also the details of the principal conference venue:
The interior of the Concordia Building must be inspiring. Everyone sitting
inside it must be inspired. Don’t be so prosaic. Not so dry. Not like a book of
laws . . . You know what I think – Met juristen kun je nooist een revolusi
beginnen. You can’t make a revolution with jurists! They have no inspiration.
28

29

30

31
32

Malcolm X, “Message to the Grass Roots. November 10, 1963, Detroit” in George Breitman
(ed.), Malcolm X Speaks: Selected Speeches and Statements (New York: Grove Press, 1965), p. 3.
An Chen, “Reﬂection on the South-South Coalition in the Last Half Century from the
Perspective of International Economic Law-Making – From Bandung, Doha and Cancun to
Hong Kong” (2006) 7 Journal of World Investment & Trade 201. See also Faundez, Chapter 30
in this volume.
Sumudu Atapattu and Carmen G. Gonzalez, “North-South Divide in International
Environmental Law: Framing the Issues,” in Shawkat Alam et al. (eds.), International
Environmental Law and the Global South (New York: Cambridge University Press, 2015), p. 1.
See Kanwar, Chapter 8 in this volume.
Naoko Shimazu, “Diplomacy as Theatre: Staging the Bandung Conference of 1955” (2014) 48
Modern Asian Studies 225.
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Whereas the participants need to be enfolded in inspiration! For that reason,
change the interior of this building!33

For us the metaphors of performance, actors, and audience are suggestive of
how to read Bandung and the multiple contexts that have shaped the event, its
reception, and its legacy. As the contributions in this collection suggest, the
best approach to engaging with Bandung is not to read Bandung in isolation,
but to see how it played out, and continues to play out, in diverse forms at
different moments. Contextual, anachronistic, competing, and sometimes
contradictory histories of Bandung allow us to understand better, as a result,
the many different ways that Bandung occupies the history of international
law, imperialism and resistance, and global history in general.
Taken as a complex, composite, collectively authored global history, this
volume afﬁrms a historical voice shaped by radical multiplicity in matters
related to international law, imperialism, and resistance in our long postcolonial present. Indeed, it would be more accurate to speak of global
histories, often even within the multiple registers of individual chapters.
Relatedly, many of our contributors speak to social movements and marginalized communities’ experience of and shaping of international legal
history – what some may term a peoples’ history of international law. To
this end, it pays attention to how international legal history is narrated,
contested, and imagined in multiple fora, from diplomatic memoranda and
General Assembly resolutions to paintings and family letters; in other words,
our histories are culled both from the formal archive of “ofﬁcial” Bandung
and the repertoire of “embodied memory” of Bandung.34 But, as the reader
will notice, this multiplicity does not display here as agnostic or unsituated.
It does not pretend to be complete and does not aspire to be cosmopolitan.
Instead, as an artifact of global history itself, this volume relates to Bandung
as part of a longer, open-ended project to de-constitute and reconstitute
order in the world, especially in the Global South through post-imperial
forms of governance, international legal mechanisms, and permanent
resistance.
Bandung could be understood, in this way, as something more than a single
event or a moment of commencement. Perhaps Bandung is a story; a story in
which the “Spirit of Bandung” was already haunting the world at the moment
in which the Conference took place, and it then took off in different

33

34

Roeslan Abdulgani, The Bandung Connection: The Asia-Africa Conference in Bandung in 1955
(Singapore: Gunung Agung, 1981), p. 68.
Diana Taylor, The Archive and the Reportorie (Durham, NC: Duke University Press, 2003).
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directions. If we follow this line of thought, it is possible to realize how
Bandung came to provide the necessary conditions for a momentous
gathering – one with wide global repercussions at the normative, institutional,
and cultural levels. In this sense, our orientation toward the Global South
involves an attention to both the cross-geographical underpinnings and effects
of Bandung in the South as well as in the North, and the multiple registers,
scales, and temporal locations that were haunted and continue to be haunted,
productively or not, by Bandung and its “Spirit.”35 As such, we are less
interested here in chronicling Bandung as an event; we are more interested
in how the “global histories of Bandung” are narrated, how the postcolonial
condition is emplotted, and how the intellectual and political stakes of the
synergies and tensions in those multiple and varied histories shaped, or could
shape, the orientation of the dominant world order.
Bandung’s larger signiﬁcance as a counterpoint to the dominant order has
been particularly signiﬁcant for international lawyers because it was both an
act of collective imagination and a practical political project that gave rise to a
range of institutional experiments and social movements. In this sense, Bandung is often identiﬁed with birthing the Third World project.36 However, it is
more accurate to understand Bandung as a moment that facilitated and
empowered a number of “third-word-list” projects.37 Sometimes these different projects aligned together, and at other times they manifested divergent
projections of third-world futures.
Focusing on Afro-Asian solidarity, this is a dynamic that peaked in 1955 and
subsided in 1965.38 From this perspective, the preliminary institutions and
conferences that led to Bandung were the Arab League (1945), the Asian
Relations Organization (1947), the Delhi Conference on Indonesia (1949),
the Baguio Conference (1950), the Colombo Conference (1954), the NehruChou En Lai Statement (Panchsheel Treaty) (1954), the SEADO Treaty
(1954), and the Bogor Conference (1954).39 The Afro-Asian Peoples’ Solidarity
Organization (AAPSO) was a social movement created as a direct result of
Bandung (and the people-to-people, nongovernment Conference of Asian

35

36
37

38
39

On the turn to Global History and its complications, see Samuel Moyn and Andrew Sartori
(eds.), Global Intellectual History (New York: Columbia University Press, 2013).
Prashad, The Darker Nations: A People’s History of the Third World.
Christopher J. Lee, “Between a Moment and an Era: The Origins and Afterlives of Bandung”
in Christopher J. Lee (ed.), Making a World after Empire: The Bandung Moment and Its
Political Afterlives (Athens: Ohio University Press, 2010), p. 1.
See McGregor and Hearman, Chapter 9 in this volume.
Sundar Lal Poplai (ed.), Asia and Africa in the Modern World: Basic Information Concerning
Independent Countries (Bombay: Asia Pub. House, 1955), pp. 189–214.
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Countries held in 1955 in New Delhi a few days before Bandung). In turn, this
organization created the Afro-Asian Writer’s Conference that held its inaugural meeting in 1958 in Taskent and the Afro-Asian Federation for Women
that held its inaugural conference in 1961 in Cairo. The Asian-African Legal
Consultative Organization (AALCO) (originally known as the Asian Legal
Consultative Committee) was another direct result of Bandung. Both the
AAPSO and AALCO remain active today.
Focusing on Third World politics more broadly, Bandung contributed to
the creation of the Non-Aligned Movement (NAM) (1961) and there was some
ideational continuity between the two. But, as already mentioned, only some
Bandung participants supported full nonalignment; moreover, NAM had its
own political tensions and dynamics focused on interstate politics and realigning global power away from the West in an already more virulent and
polarizing Cold War context.40 Similarly, the Tricontinental Conference
(1966) and its institutional birth-child, the Organization of Solidarity with
the People of Asia, Africa, and Latin America (OSPAAAL) is indebted to
Bandung – except this one embraced a more socialist and liberationist tenor,
and left behind the conciliatory aspects immersed in the Asian focus and
values of 1955. As Robert Young has put it,
Third World identity at Bandung . . . was very much mediated by recent and
ongoing wars in Asia. This encouraged the delegates to try to step out of the
dynamics of the Cold War that was producing such conﬂicts into a free space
of neutrality. In this context, the Soviet Union was regarded as the most
threatening power. By the time of the Tricontinental Conference in Havana
eleven years later, the situation had changed dramatically. At Havana, the
Soviet Union was regarded as the major ally, and the US characterized as the
global imperialist power that had to be resisted at all costs. Non-alignment
had changed to alignment, and the political philosophy of non-violence had
moved to one of violence.41

Accompanying these direct inputs and outcomes of the Conference, there is,
of course, a whole universe of areas touched by Bandung through its response
to imperialism, international law and resistance. At this level, Bandung
becomes both a trace, and a question of tracing. It exists across disparate
spaces, time trajectories, and registers: from institutional and conceptual
formations,42 to past histories,43 to national and regional narratives and
40
41
42
43

See also, Oklopcic, Chapter 16 and Özsu, Chapter 17 in this volume.
Robert Young, “Postcolonialism: From Bandung to the Tricontinental” (2005) 5 Historein 11, 14.
See, e.g., Khan, Chapter 6 and Faundez, Chapter 30 in this volume.
See, e.g., Shahabuddin, Chapter 5 in this volume.
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statecraft practices,44 to alternative conceptualization of the world and international law,45 to social movements and liberation struggles,46 and to old and
new forms of both resistance and oppression.47

bandung in international law
As mentioned earlier, over the last decade scholars interested in decolonization and international relations have begun to reassess the historic role of
Bandung. One of the most common approaches in this historic reassessment
is a discussion of the political signiﬁcance of Bandung in terms of major world
powers, Cold War axes of interests, or Great Men of history. Others situate
Bandung within national or regional politics.48 Some chapters in this collection follow similar kinds of approaches to varying degrees. But what does it
mean to situate Bandung or place these other accounts within international
legal history?
Interestingly, many of the facts about Bandung have become blurred and
disputed over time. Scholars have pointed to how historical accounts of the
conference have been inaccurate and laden with romantic and political
mythmaking.49 Undoubtedly, it is necessary to establish a correct account of
who attended and what happened during the conference – a task that has in
fact generated a growing body of literature in recent years. But an exclusive
focus on the factual details of the conference does little to contribute to our

44

45
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47

48

49

See, e.g., Carvalho Veçoso, Chapter 25; Chen, Chapter 10; Choudhury, Chapter 19; Gupta,
Chapter 29; Rasulov, Chapter 12; and Peevers, Chapter 34 in this volume.
See Chimni, Chapter 1; LaForgia, Chapter 24; Mamlyuk, Chapter 11; Pahuja, Chapter 33;
Parﬁtt, Chapter 2; Obregón, Chapter 13; Okafor, Chapter 31; and Saberi, Chapter 38 in this
volume.
See, e.g., Ahmed, Chapter 27; Farley, Chapter 36; McGregor and Hearman, Chapter 9;
Aboueldahab, Chapter 23; Petersson, Chapter 3; and Samour, Chapter 35 in this volume.
See, e.g., Anghie, Chapter 32; Chatterjee, Epilogue; Dirar, Chapter 21; Esmeir, Chapter 4;
Gassama, Chapter 7; Kanwar, Chapter 8; Kapur, Chapter 18; Mickelson and Natarajan,
Chapter 28; Oegroseno, Chapter 37; Reynolds, Chapter 14; Sayed, Chapter 26; and Sandoval,
Chapter 15 in this volume.
J.A.C. Mackie, Bandung 1955: Non-Alignment and Afro-Asian Solidarity (Singapore: Editions
Didier Millet, 2005); Prashad, The Darker Nations: A People’s History of the Third World; Itty
Abraham, “Bandung and State Formation in Post-colonial Asia” in See Seng Tan and Amitav
Acharya (eds.), Bandung Revisited: The Legacy of the 1955 Asian-African Conference for
International Order (Singapore: NUS Press, 2008), p. 48; Antonia Finnane and Derek
McDougall(eds.), Bandung 1955: Little Histories (Caulﬁeld East, Victoria: Monash University
Press, 2010); Lee (ed.), Making a World after Empire: The Bandung Moment and Its Political
Afterlives.
Vitalis, “The Midnight Ride of Kwame Nkrumah and Other Fables of Bandung (Ban-doong)”.
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understanding of what Bandung means in the larger sense. As we started to
suggest above, the historical embellishments and political lore that has been
attached to Bandung are important windows into understanding its signiﬁcance for the global order, and, in particular, for international law as part of
this global order. One reason for this is because international law – as all other
laws – has always been laden with myths. Let us brieﬂy provide the example of
the Treaties of Westphalia to explain this point.50
As the story goes, two treaties were signed at two important European
conferences in the Catholic city of Münster and the Lutheran city of
Osnabrück – both in Westphalia (a province in present-day Germany) – on
October 24, 1648. These treaties marked the closure of the Thirty Years’ War,
which was a bloody conﬂict between Catholics and Protestants. In the annals of
orthodox international law these treaties mark the emergence of the modern
state as a secular institution independent from the Church. It was the moment
that created a system in which the international order shifted from one “based
on the recognition of authorities above the States to a horizontal system characterized by the coexistence of a multiplicity of territorially deﬁned autonomous
entities and sustained by a new type of law operating between rather than above
the members of the system.”51 According to the discipline’s canonical history, it
is this new conﬁguration that gave rise to the modern international legal order.52
Arguably, however, it is sociologically more accurate to situate international
law’s beginnings in 1868–1873 when it shifted, as Martti Koskenniemi has
argued, from being the musings of “professors and philosophers, [as well as]
diplomats with an inclination to reﬂect on the procedure of their craft” to
becoming the practice of lawyers.53 Westphalia as an origin (mythical) story
was, in this way, only made popular later on, in the middle of the twentieth
century.54 But pointing this out does not mean that the most signiﬁcant
feature of “Westphalia” in the international legal canon is its inaccuracy.

50
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The same discussion can take place in the realm of private international law in regards to lex
mercatoria; see Emily Kadens, “The Myth of the Customary Law Merchant” (2012) 90 Texas
Law Review 1153; Ralf Michaels, “Legal Medievalism in Lex Mercatoria Scholarship” (2012) 90
Texas Law Review 259.
Rainer Grote, “Westphalian System” (2006) Max Planck Encyclopedia of Public International
Law (Oxford: Oxford University Press, 2008), online edition: www.mpepil.com.
See how “the myth” of Westphalia also underpins the ﬁeld of International Relations: Benno
Teschke, The Myth of 1648: Class, Geopolitics and the Making of Modern International
Relations (London: Verso, 2003).
Martii Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law
1870–1960 (Cambridge: Cambridge University Press, 2001), pp. 17, 41.
Leo Gross, “The Peace of Westphalia, 1648–1948” (1948) 42 American Journal of International
Law 20.
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Instead, this point reveals that the actual value of Westphalia resides in its
“mythic” role – the work it does, and what that tells us about the ambitions of
the discipline of international law, and the political projects it serves. The
Treaties of Westphalia thus serve as a foundational myth to explain how
modern states and international law, mythical entities of their own, sprang
from the same source, and how both of them are “rational,” “modern,” and
necessarily “universal” projects. Many cultures have myths about siblings who
often become deadly rivals. But unlike other mythical siblings, the state and
international law do not destroy each other but depend on each other – this is
congealed by memory in the myth of Westphalia. And it is precisely because
of Westphalia’s mythical status and its association with concrete institutional
formations that Westphalia still occupies such a foundational place in both
international law handbooks and the actual operation of the world.
But if Westphalia serves as the creation myth of international law, the myth
of Bandung is its counterpoint. Bandung represents a vexed relationship with
Westphalia: a critical grappling with world history as it has unfolded in its
colonial and postcolonial period and in its many contexts. A richer historical
account of Bandung – in fact, multiple histories of Bandung – will help us
better understand, for this reason, the signiﬁcance of Bandung, its constitutive
debates, and how it is deployed in different legal contexts at all levels. Going
further, we believe that a critical historiography of dominant Bandung histories will help us better connect the Conference with substantive questions
about the nature, evolution, and, perhaps, the agonic or – even better – tragic
unfolding of the international legal order. The objective of this collection is
precisely this task. It provides different perspectives concerning what Bandung
was, what it has meant, and what it could signify going forward, as a touchstone for our political imaginations, connecting the dots between different
postcolonial moments. In different ways, these chapters ask about the formation and work of the Bandung myth, how it enriches or circumscribes our own
time and our future, and how it can help us enhance our appreciation and use
of international law, particularly as it relates to North-South relations in our
unequal global world. In this sense, the contributions gathered here do not
simply revisit Bandung, and its attendant historical accounts with a critical
eye. Instead, treating Bandung as a window onto international law, these
readings also offer a global history of the legal order that has patterned the
legacies of colonialism and the struggle to give birth to a postcolonial world.
We could argue then, that 1955 at Bandung was when international law
became truly “universal.” It was the moment during which the majority of the
people in the world either lived within a state (which they either claimed as
their own or contested) or were ﬁghting to form an independent state that was
supported by international law. In this sense, it might make more sense to
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describe our contemporary international order as Bandungian rather than
Westphalian. If our mythical twins, the state and international law, were
personiﬁed, they would likely have darker skin than expected.
This leads to another of Bandung’s unique contributions to our understanding of international law and its world, namely the recognition that racism and
political, legal, and economic structures of racial difference were an inextricable part of international law and the genealogy of the nation-state.55 The
Conference attendees deployed international law and state power to condemn
and eradicate colonialism and “racialism,” even though not every delegate at
the conference wanted to frame questions in terms of race and in fact some
were adamantly against racial discourse.56 However, some participants at the
Bandung Conference highlighted white supremacy, and there was discussion
of race among the delegates. Indeed, Wright argues that the convening of the
conference was in itself a statement about race and history:
The despised, the insulted, the hurt, the dispossessed – in short, the underdogs of the human race were meeting. Here were class and racial and
religious consciousness on a global scale. Who had thought of organizing
such a meeting? And what had these nations in common? Nothing, it
seemed to me, but what their past relationship to the Western world had
made them feel. This meeting of the rejected was in itself a kind of judgment
upon the Western world!57

Thus Bandung also has a life in the global history of antiracism, a history that
moves from the Bandung conference to the Durban conference to the present
moment.58 A number of antiracism activists in the American Black community, for example, have invoked Bandung to situate their own struggle in
transnational solidarities. In these spaces, Bandung continues to animate the
global battle against racism in all of its forms.59
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Prashad, The Darker Nations: A People’s History of the Third World and Robert Vitalis, White
World Order, Black Power Politics: The Birth of American International Relations (Ithaca:
Cornell University Press, 2015).
For instance, Vitalis argues that Nehru saw invocations of race as a “dangerous and retrograde
step.” On the other hand, Vitalis himself notes that Richard Wright recalled Nehru speaking
(although not in his formal remarks at the end of the conference) “movingly” about his
experience of racialized treatment. Vitalis, “The Midnight Ride of Kwame Nkrumah and
Other Fables of Bandung (Ban-doong),” pp. 21 and 16.
Richard Wright, The Color Curtain: A Report on the Bandung Conference. Foreword by
Gunnar Myrdal, 1st ed. (Cleveland: World Pub. Co, 1956), p. 12.
For instance, note the January 2017 event at University of Chicago: Racing the International,
from Bandung to Durban. For more information, see http://csrpc.uchicago
.edu/programs/public_programs/racing_the_international/bandung_to_durban/.
See Farley, Chapter 36 in this volume.
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Bandung brought together, in this way, different nationalist projects and
class interests in order to create a widespread condemnation of “the indignity
of imperialism’s cultural chauvinism.”60 The resulting Bandung Communiqué and Principles addressed this strong consensus against imperialism by
framing their points in terms of equality, sovereignty, human rights, and
justice. While the delegates at Bandung could not agree on a deﬁnition of
imperialism, to some degree they framed it in cultural terms and linked
questions of culture to the political economy of imperialism. Almost two
decades later, Edwards Said would investigate culture in imperial terms.61
The two were inextricably linked and constituted a struggle over geography
and “forms of control which do not depend so much on the holding of
territory by settlers, but rather on the transformation of territories in the
metropolitan imagination as somehow necessary to the cultural existence of
the metropole.”62 Bandung was a powerful moment in this history that Said
gestures to: a history that in Bandung turns into counter hegemonic struggle to
transgress metropolitan imaginaries.
Foregrounding that global history, we can consider Bandung as being about
cultural resurgence as much, as it was about (re)claiming sovereign nationhood. This was about anti-imperialism as an expression of alternative postcolonial modernities. In this vein, Bandung generated a series of conferences
that embodied Asian-African (“AA” as it was referred to) solidarity and that
were anti-imperial in cultural terms. These were inaugural meetings such as
the AA Students Conference (Bandung, 1956), Conference of AA Journalists
(Tokyo, 1956), AA People’s Solidarity Conference (Cairo, 1958), AA Conference on Women (Colombo, 1958), and the Afro-Asian Writers’ Conference
(Tashkent, 1958).
The Bandung Political Committee proceedings were, however, the real
priority for the heads of state present. Despite the number of socialist leaders at
the conference (some of whom saw politics, culture, and economics as part of
a single whole), the Political Committee was separated from the smaller
Economic Committee (and Cultural Committee). This keen attention to
the political dimension of a new world order came to be expressed more
forcefully in subsequent years at the UN General Assembly, now increasingly
darkening in its color composition. General Assembly resolutions conﬂicted
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Prashad, The Darker Nations: A People’s History of the Third World, p. 45.
Edward Said, Orientalism (London: Routledge & Kegan Paul, 1978); Culture and
Imperialism (1993).
Edward Said, “Response” (1994) 40 Social Text 20, p. 21. See also Rasulov, Chapter 12 in this
volume.
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with the priorities of the Security Council on issues that ranged from apartheid South Africa to the Israeli occupation of Palestine. Thus from Bandung
to the structure of the United Nations, the fault lines of the postcolonial
moment had a long afterlife that remained vibrant and contentious through
the course of the Cold War period.
In contrast to the Bandung Political Committee, the Economic Committee’s agenda was developed by experts, and the discourse was technocratic.63
A commonly held assumption that would deﬁne future Third World agendas
was that national independence and sovereignty were the preconditions to
social and economic progress.64 Thus independence fueled a range of new
initiatives for reconﬁguring the economic structure of the global landscape;
these initiatives are among the most signiﬁcant Bandungian contributions to
international law, both in terms of the ingenuity of the speciﬁc proposals, and
the inspiration to denormalize the inherited economic order.
The Bandung Communiqué was primarily, however, a product of the
Political Committee and therefore does not fully capture the antagonism that
former colonies felt against the relatively new Bretton Woods institutions and
the relatively new postwar economic order. Bandung’s alternative economic
vision can be situated, as a result, in a timeline of global development politics
that began around 1945. The dominant model of development emerging at
that point, and which has deﬁnitely solidiﬁed now, came to not only separate
politics and economics; it also began to insulate the economy from the
political through a discourse of independence, expertise and technocracy.65
For these reasons it is particularly unfortunate that scholars and commentators
on Bandung have often ignored the economic aspects of Conference.66
During the Economic Committee discussions, delegates were extremely
critical of the International Bank for Reconstruction and the International

63
64

65
66

Godfrey H. Jansen, Afro-Asia and Non-Alignment (London: Faber, 1966), pp. 308–09.
See, e.g., Roeslan Abdulgani, Bandung Spirit; Moving on the Tide of History (Djakarta: Badan
Penerbit Prapantja, 1964), p. 17. See also Sundhya Pahuja, Decolonising International Law:
Development, Economic Growth and the Politics of Universality (New York: Cambridge
University Press, 2011)
See Gupta, Chapter 29 in this volume.
Some notable exceptions include Benjamin Howard Higgins, Economic Implications of the
Asian-African Conference and Its Aftermath (Cambridge, MA: Massachusetts Institute of
Technology, Center for International Studies, 1955); Helen E. S. Nesadurai, “Bandung and
the Political Economy of North-South Relations, Sowing the Seeds for Re-visioning
International Society” in See Seng Tan and Amitav Acharya (eds.), Bandung Revisited: The
Legacy of the 1955 Asian-African Conference for International Order (Singapore: NUS Press,
2008), p. 68; Bret Benjamin, “Bookend to Bandung: The New International Economic Order
and the Antinomies of the Bandung Era” (2015) 6 Humanity 33.
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Monetary Fund for unfairly treating or ignoring “underdeveloped countries”
(as they were called).67 But they decided, and here problematically, that the
“proper place for such critical comments was at the annual Conference of the
Bank and Fund itself, and not at the Asian-African Conference where other
members of the Bretton Woods organizations were not represented.”68
Indeed, the underdeveloped countries had already also coalesced in the
formation of the International Trade Organization (ITO), where they put
forward alternative international trade and development policies, such as an
international legal structure intended to stabilize commodity prices, reﬂected
in the ITO Charter in 1948.69 After the ITO collapsed upon birth, the call for
stable commodities was reiterated in the Final Communiqué. Through the
UNCTAD and individual commodity agreements, Third World countries
would continue, up until around 1982, to devise multiple and competing
international legal plans for the stabilization of commodities. All of these
efforts were marked, however, by mixed results and the increasing separation
of economics from political considerations.70
Bandung’s most profound effect, at the level of economics, was thus to
deﬁne the Third World agenda in terms of decolonization and “national
development.” The later was understood, problematically again, as the way
to generate economic progress on the basis of the newly acquired political
independence.71 Within this narrative, Bandung is no longer only about Asia
and Africa. Along this register, Bandung laid the groundwork for a larger Third
World politics that included some countries in Europe and all of Latin
America. What brought Third World countries together were a colonial
history and their struggle for independence. Countries in Latin America had
their own, earlier postcolonial history, and jurists could describe Latin America’s unique position in international law, and how international law changed
because of Latin American countries’ independence.72 Liliana Obregón
describes this as a Creole legal consciousness – a consciousness that used
international law to ﬁnd a place in the world for postcolonial states and to
67
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Benjamin Howard Higgins, Economic Implications of the Asian-African Conference and Its
Aftermath (Cambridge, MA: Massachusetts Institute of Technology, Center for International
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Michael Fakhri, Sugar and the Making of International Trade Law (Cambridge: Cambridge
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Ibid., pp. 139–208.
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justify, in turn, the continued disciplining of local realities – a project increasingly undertaken by local elites in lieu of the colonial masters of a previous
era.73 According to Obregón, jurists and politicians “strategically adapted both
the meaning and the use of the external law to local circumstances, giving it
an identity of place and a sense of regional uniqueness, while at the same time
their ﬂexibility was essential to maintaining the colonial enterprise and the
centrality of a European legal heritage.”74
So despite all the ideological diversity at Bandung, including disagreement
on what constituted colonialism and imperialism, almost all Bandung delegates were united by a discourse of developmentalism.75 As a collective agenda
in the global public sphere this generated projects such as the above mentioned UNCTAD, and as a national agenda by individual states, policies of
industrialization to address what many referred to at the time as economic
“backwardness.”76 Within this paradigm, once political independence was
attained, the road ahead was economic transformation and modernization;
projects undertaken with the assumption of post-independence cultural
homogeneity and a progress narrative of modernization.
This commitment to developmentalism in Bandung bridged domestic
and international politics, and is a thread that runs through from international to domestic law, from then until now.77 Soon after Bandung,
international jurists examined for these reasons the role of “newly independent countries” of Asia and Africa in the world and how they would
change international law.78 At Bandung, newly independent states
73
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IL: Northwestern University Press, 1955), p. 25. See also Pahuja, Decolonising International
Law: Development, Economic Growth and the Politics of Universality.
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(Cambridge: Cambridge University Press, 2003).
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Peace, European Centre, 1963); The Third World and International Law: Selected Bibliography
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explicitly adopted and linked the language of development to “the problem
of balancing interests and creating a truly universal international law.”79
This generated, as we have seen, visionary alternative proposals, for
example, the Resolution on Permanent Sovereignty over Natural Resources
(1962), the Declaration on the Establishment of a New International
Economic Order (1974), the Charter of Economic Rights and Duties of
States (1975), and the Declaration on the Right to Development (1986).
These proposals remained, however, largely enclosed within the nation
state-developmentalist paradigm and deeply vulnerable to a resilient old
economic order. Newly independent states, as well as the already postcolonial republics of Latin America, very quickly became characterized in
international law as “developing states” and, therefore, in need of developmental interventions. These interventions eventually came to show these
“developing countries” the weakness of political (formal) independence in
a world already crafted through the tools of imperial disciplines and
economic interests – economic interests increasingly conceptualized, once
again, as independent and technical. Debt accumulation, environmental
degradation, elite capture, structural adjustments, and economic exploitation became, in this way, also part of the (tragic) legacies of Bandung era
statehood.

a post-bandung agenda
We want to leave readers with a sense of how we compiled this volume and
how it may be read. With the sixtieth anniversary of the Bandung Conference in mind, we approached a number of colleagues with the request to
think critically about how Bandung has informed their engagement with
law, to write anything they wished about this idea, and to employ any style
they felt best ﬁtted their own window into the Conference. We tried to
include people from as many different places of the world and perspectives
as we could, and did our best to be strict with our (unreasonable) word
limit. We had no idea what to expect in return or what ideas would emerge.
We did know that due to limits of time and resources we would inevitably
not be able to cover some key aspects of Bandung. As the project unfolded,
our sense of how much more there was to say on Bandung became more
pronounced; we encountered other scholars who we would have loved to
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include in this conversation, and our own conversations about Bandung –
among editors, contributors, and others – deepened our understanding of
the themes and issues we had not fully appreciated or even known about
when we started this project. That said, our sense of the value of this project,
with all its limitations, was also further afﬁrmed as time passed and this book
slowly started to take shape.
The end result of our collective efforts is this volume. The book captures
a rich, multiform window into contemporary understandings about
Bandung’s meaning and legacy. As a whole, it can be seen as a historiographical artifact of global international legal writing by a large and widespread collective of scholars, all of them inﬂuenced by the global effects of
Bandung. It is then a window not only into 1955 but also into the current
moment and all its myths and countermyths, hopes and disappointments,
solidarities and fractious disputes, visions for international law and its
subversion.
In putting this collection together, we learned that in writing about Bandung we engaged immediately in an exercise of imagining Bandung, and that
such imaginaries affect our accounts of international law. Thinking about and
through Bandung, we argue over how the world is and how it should be
governed. Bandung is, in this sense, one way to debate different understandings of global time and space, or different ways to attain a decolonized future
or to live with an always never fully postimperial tomorrow. Thus, if you read
this collection as a whole, we hope you ﬁnd the differences and arguments as
productive as the shared conclusions. Moreover, we hope you ﬁnd commonalities in unexpected places.
Derek Walcott, a St. Lucian poet, evoked the waves of colonialism,
slavery, and exploitative trading relations that washed onto Caribbean shores
in The Sea Is History.80 It is this oceanic legacy, of multiple layerings, that
President Sukarno invoked in his focus on the sea “as the main artery of
imperialism” in his opening address at the Bandung Conference.81 Walcott
writes in his poem:
but the ocean kept turning blank pages
looking for History.

Yet Walcott holds onto the struggle to extricate history from that ocean with
independence from colonialism:
80
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Derek Walcott, “The Sea Is History” in Eduard Baugh (ed.), Selected Poems (New York:
Farrar, Straus and Giroux, 2007), p. 137.
See Esmeir, Chapter 4 in this volume.
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Then came the white sisters clapping
to the waves’ progress,
and that was Emancipation—
jubilation, O jubilation—
vanishing swiftly
as the sea’s lace dries in the sun

Yet that too was a false dawn:
but that was not History,
that was only faith,
and then each rock broke into its own nation;

He ends:
and then in the dark ears of ferns
and in the salt chuckle of rocks
with their sea pools, there was the sound
like a rumour without any echo
of History, really beginning.

As a historical question, if Bandung represented a politics of decolonization,
nationhood, and development – with all of the contradictions involved in
these processes – more work needs to be done to understand the current
moment as yet another one where “history” is “really beginning.” To some
degree, Bandung was the early culmination of twentieth-century anticolonial
movements.82 But it also created new anticolonial possibilities. This sense of
possibility, of beginning to imagine and create the world anew, is another of
Bandung’s enduring legacies.
To commemorate Bandung, African and Asian leaders renewed their
commitment to each other on the ﬁftieth and sixtieth anniversaries of the
Conference.83 The most important event of Bandung’s sixtieth anniversary,
82
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See, e.g., Petersson, Chapter 3 and Mamlyuk, Chapter 11 in this volume.
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however, was not the formal political conference, but the renewed imaginative output exempliﬁed by the large number of editorials, blog entries, and
scholarship that emerged in light of the commemoration.84 Political leaders in
their contemporary commemoration of Bandung have eschewed the language
of anti-imperialist alliances leaving the focus only on “South-South” cooperation. The authors in this collection, as with many writers, instead use
Bandung as way to reinterpret and reexamine what imperial pasts and presents
mean for the future.
Thus we resist seeing Bandung as necessarily a narrative of disappointment. It is teleological and ahistorical to reduce Bandung to a ﬁnite project
such as national independence, nonalignment, or NIEO. Rather it is, to
invoke Walcott again, the legacy that “the ocean kept turning blank pages/
looking for History.” It is this sea of endless possibility and a horizon that is
still ahead that frame the post-Bandung agenda. The diverse perspectives in
this collection share the assumption that articulating Bandung’s meaning or
promise is an argument that one makes, not a premise one places in the
background. Bandung’s meaning depends on the writer’s approach, context,
or position. What we have learned in crafting this volume is thus that
Bandung inspired a great many people in vastly different contexts to
imagine different Third World projects, or resist Third World projects.
And this continues today. One should ask, therefore, as many do in this
collection, how people relied on Bandung or how people were inspired by
Bandung to create a different world. Or to see how ideas promulgated by
Bandung traveled, and continue to travel, to unanticipated places and
remerge at different points in time.
A signiﬁcant number of chapters in this collection interpret Bandung’s
legacy in a particular way, and use this interpretation to gauge contemporary
issues, trace continuity, and notice change. Some focus on an aspect of
Bandung’s legacy and inﬂuence in areas such as human rights and development85 or in areas not covered by Bandung such as gender politics, international economic law, or international environmental law.86 Others suggest
that one must consider Bandung in order to understand law and politics today
of particular states and regions, such as China, India, Latin America, and the
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Arab world,87 and of course Asia and Africa.88 By treating Bandung as a center
point in the world, places like Europe become peripheral and Australia,
Japan, and Brazil, with their ambiguous relationship with imperialism (for
very different reasons), appear to be on the semi-periphery.89 Palestine
decidedly remains an issue that was explicitly raised at Bandung and remains
unresolved today, though Bandung’s relationship to the cause of Palestinian
statehood is a matter of debate.90 Certain ideas, such as race, were raised at
Bandung that remain relevant today, but do not resonate as loudly in today’s
international legal scholarship as they deﬁnitely should.91
As the reader may already intuit, given our description of the different ways
in which Bandung relates to international law, one of the main issues that
arise in this collection is the critical tension created by the fact that sovereignty
was such a foundational idea at the Conference. Newly independent countries adopted Western notions of sovereignty but developed them in ways that
asserted their autonomy and sought to resist imperialism. The idea was that by
pooling their sovereign power through a politics of anti-imperial solidarity,
these new states would change the world order. But this concept of sovereignty
often meant that state authorities could govern their territories as they saw ﬁt,
making Bandung’s commitment to external equality the fulcrum for internal
political distortions and excesses.92 And not only did Bandung principles of
equality and justice not apply internally, but it reinforced the idea of postcolonial states as “national majorities joined by ethnic or cultural minorities.”93 In ways that echoed Western nation-states, here too ethnic, racial
and religious majorities were often treated as the prime beneﬁciaries of
sovereignty. In this way, a multitude of “[c]ommunities marked by difference
from these national majorities were . . . recast as aliens and outsiders,
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notwithstanding their long residence in these countries.”94 Today this infamous legacy continues to be present in many parts of the world.95 Connected
with this, the other ambiguous legacy of Bandung can be seen today in the
vast numbers of people ﬂeeing their homelands through the Mediterranean
Sea, reversing the direction of European colonial travel, only to face bounded
nation-states, each trying to keep themselves together. The sea has become, as
we write this, a mass graveyard structured by international law. Yet, as Samera
Esmeir notes in her contribution to this volume, people’s journeys, “notwithstanding its deadly outcome, is a testament to the possibilities that the sea
continues to present as a site of crossing, struggles, solidarity, and some
hope.”96
Authors in this volume have situated themselves differently in relation to
the alliances, divergences, and tensions crisscrossing Bandung – both Bandung as event, and Bangung as myth. Bandung’s inﬂuence on nationalist
projects is reexamined through archival records or part of a history of ideas.97
Others write in a more reﬂective register and consider Bandung to be an
exercise in redescribing the world; they suggest that Bandung becomes politically salient when it is understood in a way that opens up multiple understandings of the past, present, and future.98 Some see a present where
Bandung’s promise of freedom and equality among nations and peoples
remains unfulﬁlled, in effect calling for a continued push in that direction.99
At the same time, a number of authors provide a precise account of
Bandung’s darker legacies. One argument is that the idea of solidarity at
Bandung, when examined against NAM and NIEO, in effect elided differences that were irreconcilable.100 The case studies on South Asia and Africa
foreground how concepts of nationhood developed at Bandung allowed, and
continue to allow, violence to be unleashed against populations whose rulers
are not perceived as members of their nationalist/ethnic group or worth of
attention.101 Focusing on the speciﬁc role of Bandung’s charismatic nationalist
statesmen, two authors bring also a poignant understanding of Bandung’s
legacy: they tell us that while these leaders should be credited with generating
Bandung’s inspirational anticolonial power, they should also be understood as
historical actors who are responsible for the signiﬁcant inequality and violence
94
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within many postcolonial states because of their adherence to certain shared
worldviews.102
This type of focus on Bandung’s past implies that if we soberly look at the
violence and inequality in the world today, we may see that it is partly the
result of the fact that the leaders at Bandung achieved much of it what they set
out to do. For instance, while none of the Four Asian Tigers – Hong Kong,
Singapore, South Korea, and Taiwan – were present at the Conference, their
political and economic policies have often been told as a story of planned
economic independence that ﬁts well within Bandungian sensibilities. Yet
arguably, transnational solidarity plays only a minor role in the success of the
Asian Tiger story. We may be witnessing a different version of nationalist
alliance in the story of BRICS. China, India, post-apartheid South Africa, postSoviet Russia, and Brazil have relied together, especially since 2009 when they
began to meet annually, on claims of sovereignty and economic development
to push themselves ahead in the modernist narrative and upgrade from
developing into emerging economies. But yet again, many smaller countries
were left behind – perhaps even rendered more vulnerable by the success of
the BRICS countries. Is this in the tradition of Bandungian solidarity that we
want to claim?
The challenges of a broader appeal for solidarity may be a call to return to
the Bandungian insistence on the signiﬁcance of colonial history. This is
surely a signiﬁcant part of the story of the tragedy of genocide, war, and
environmental crisis in contexts such as Rwanda103 and Palestine, and beyond,
and our inability to respond to these events in a non-state-centric manner.104
In the midst of this crisis, developmental discourses have come to ﬁll the gap
of proper political responses; coupled with humanitarianism these often carry
an ontological structure predicated on victimhood, a poor disabling move that
takes us to commiseration and not to liberation.105 Another example lurking in
the background of one of the chapters is, for these reasons, Syria. As we drew
this volume together, we have been witnessing the regressive unraveling of
imperial borders created by the 1916 Sykes-Picot Agreement. What does a
Bandungian solidarity call for in this moment? Again, we are grappling with
the limitations of reducing solidarity to commiseration or formulaic versions of
sovereignty. As Prashad notes, “distress produces its own contradictions.”106
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These are all important issues, and further research into them will complicate and enrich our post-Bandung agenda without descending into a narrative
of failure on the one hand or nostalgia on the other. The treatment of
civil unrest and internal repression in the post-colony as failures in the Bandung
vision dehistoricizes the complexity of local social struggles. The failure narrative is often accompanied with an ascension into ethereal cosmopolitanisms – a
move that history has shown as often quickly descending into international
technical managerialisms and imperial projects of all sorts. The nostalgia
narrative presents an equally problematic take on history in looking to the
nation-state as the only locus of social change – a move that history has shown
as often quickly descending into repression of dissenters and internal minorities. On the one hand, the failure narrative denies the long reach of colonialism and the continued role of neocolonialism; unrest in, or resistance to, the
postcolonial nation-state is not the same as the failure of the Bandungian
inheritance, in its nation-state form as well as others. Bandungian nationalism
of the postcolonial moment could be understood as the tactical means people
chose at the time to achieve their goals in an inherited “Westphalian” world
order.107 On the other hand, the nostalgia narrative denies that tactics is a matter
of strategy and the nation-state should not be fetishized as a transhistorical
category. These fault lines, this unrest, stands at the historical intersection of
complex dynamics internal to the postcolonial nation as well as the complex
dynamics of the neocolonial global landscape. Kamala Viswesarna notes in her
discussion of India and Kashmir, in this sense, that refusing history often
conﬂates “post-colonial critique with nation-state melancholia.” She says this
“not only produces an elision of the question of occupation but also has a
tendency to subsume socio-political opposition in post-colonial states to mere
symptoms of its ‘failure.’”108 Here, leaving aside both the failure narrative and
the nostalgia narrative, we can think of the “occupation” as both Indian
occupation of Kashmir and British colonization of the subcontinent. It is
perhaps overdetermined that “unrest” and opposition will emerge at this potent
historical junction.
In 1955, Richard Wright’s conversation with Benjamin Higgins foregrounded the temporal terms for Bandung in a way that continues to resonate
today. Wright was an author who provided a famous ﬁrsthand account of
Bandung and linked it to the antiracism struggle in the United States, and
Higgins was a development economist who studied the economic aspects of
Bandung. They discussed Higgins’s proposals after Bandung, and in their
107
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conversation both thought that it might be too late to even start solving Asian
countries’ problems. Wright was overwhelmed by the degree of change
necessary to improve living conditions and the amount of resources necessary
to implement change. But then he concluded, “The problem here is not
whether these Asian masses can or will make progress; the problem is one,
above all, of means, techniques, and time.”109
Today, we are living in one of those particular times and with the results of
some of the particular techniques present in Bandung. In that sense, Bandung
is our present. But is this the world we want? Today, in contradistinction to the
Bandung moment, the progressive Third World project (certainly as exempliﬁed in many of the contributions included in this volume) has unmoored
itself from the state. It is also suspicious of developmental discourses, progress
narratives, and illusory promises of emancipation. However it remains antiimperial.110 At Bandung, delegates argued over the geographical dimensions of
imperialism, some emphasizing European colonialism, others worried more
about the Soviet Union or the United States. This perspective, of course, left
out postwar imperial ambitions among Asian and African states.111 But just as
imperialism can be understood in a multitude of ways, anti-imperialism
should comprise a plurality of methods and perspectives. In this precise way,
it is important to pay attention not only to the anti-imperial social movements
that produced Bandung but also to their current local and transnational
iterations.112
Today we could say, as a result, that anti-imperialism is an undertaking that
engages with the workings of the state but with a deep mistrust if not hostility
against it.113 For the last three decades many have been engaged, along these
lines, in what can be called a post-Bandung agenda. It is an agenda that
provides a critical engagement with notions of sovereignty, human rights, and
the international economic order. And it does not treat the state as a predetermined or privileged category. Rather, it is one that constantly revisits “how
and where exactly we do engage, and should engage, with international
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Wright, The Color Curtain, p. 216 (emphasis in the original).
See also Usha Natarajan, John Reynolds, Amar Bhatia, and Sujith Xavier (eds.) “Special Issue:
TWAIL – On Praxis and the Intellectual” (2016) 37:11 Third World Quarterly 1943–2138 (with
contributions by Georges Abi-Saab, Nesrine Badawi, Reem Bahdi, Richard Falk, Ali
Hammoudi, Vanja Hamzić, Mudar Kassis, Adil Hasan Khan, Zoran Oklopcic, John Reynolds,
Adrian M. Smith, and M. Sornarajah).
111
See Dirar, Chapter 21 in this volume.
112
See Chimni, Chapter 1 and McGregor and Hearman, Chapter 9 in this volume.
113
See Chatterjee, Epilogue in this volume.
110

Downloaded from https://www.cambridge.org/core. National University of Singapore (NUS), on 29 Jun 2020 at 03:16:10, subject to the
Cambridge Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781316414880.003

The Spirit of Bandung

31

law.”114 With such an agenda, we can better appreciate, for example, the
progressive and revolutionary implications of uprisings, revolutions, and social
mobilizations in different Asian, Arab, African, Latin American, and European countries in recent years.115
As such, spatial concepts and their relation to political formations are
currently a matter of investigation and argument within international legal
scholarship. One approach has been to contextualize the state within different
transnational scales, whether it is through new international institutions formations or regional imaginaries. Others have opted instead to put the state
deeper in the background (or even better dispersed throughout our human
and material world), calling, in this way, for an international law of the
everyday.116 This has been a reaction against an international law that is
formed as a response to crises – crises from which it extracts value, in order
to present itself as an extraordinary safety zone, while still sustaining these
crises in different ways.117 The aim of this exercise has been to reﬂect on, and
move away from, the received myths of international law, and instead to pay
attention to shared vernacular ways of seeing the world, communicating
values, and performing or transmitting culture. Even as Bandung’s generation
of politicians, writers, and intellectuals pass away, taking living memory of the
Conference with them, Bandung remains alive in today’s intimate spaces of
friendship, mentorship, and family.118 This is not a space for grand romance,
but it is a space of resistance and solidarity found in the places where we live
and work – from Rhodes Must Fall in one space to Occupy in another; Black
Lives Matter in one space and the Arab Spring in another. For instance,
within the domain of Third World Approaches to International Law
(TWAIL) – the multigenerational network of scholarship and solidarity that
has nurtured us and many contributors to this volume – Bandung continues,
not as a heroic conquest of the international legal order, but more as a popular
spirit of “enlightened anarchy” that Gandhi aspired to for independent India.
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115
116
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Luis Eslava and Sundhya Pahuja, “Beyond the (Post)Colonial: TWAIL and the Everyday Life
of International Law” (2012) 45 Journal of Law and Politics in Africa, Asia and Latin 195.
See, e.g., Aboueldahab, Chapter 23 in this volume.
Luis Eslava, Local Space, Global Life.
See, e.g., Anne Orford, “Embodying Internationalism: The Making of International Lawyers”
(1998) 19 Australian Year Book of International Law 1; Hilary Charlesworth, “International Law:
A Discipline of Crisis” (2002) 65 Modern Law Review 377, 385–386; Fleur Johns, Richard Joyce,
and Sundhya Pahuja (eds.), Events: The Force of International Law (London: Routledge, 2011).
See Mickelson and Natarajan, Chapter 28; Pahuja, Chapter 33; and Sandoval Chapter 15 in
this volume.
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But this call for an international law that pays attention to the everyday
forces us to question whose day matters. The question of “who” is not selfevident and cannot be answered in the abstract, especially if we think from the
perspective of the claims – enacted, forgotten, or imagined – in Bandung. In
this sense, even though we all live in the realm of the everyday, international
law and its myths still give people a platform to dream of alternative futures
and enable one to speak to the world. In this way the post-Bandung agenda
remains committed, as the contributions collected here demonstrate, to ﬁnding new spaces of unity and collective action that defy and transﬁgure concepts of nations and states, and international law as such. To paraphrase from
the recent Black-Palestinian Solidarity movement: solidarity against imperialism and state-sanctioned violence is neither a guarantee nor a requirement – it
is a choice.119 Solidarity gains and loses momentum and direction like the
winds in the sails of a ship. When there is a shared sense of solidarity, it feels as
though there is collective movement toward a clear goal. At other times,
however, solidarity feels more like a political agenda that is at the mercy of
forces of nature pushing in unknown directions. Alliances are difﬁcult to
create and tenuous at best, but, as we have discovered, the effort to create
them is profoundly transformative.120
Bandung inserted the concepts of equality and justice into international law
in a way that cannot be undone. Bandung’s signiﬁcance for international
lawyers arises from the fact that it is both an idea and a project, a collective
imagination of a new world and a practical effort to make that idea a reality. It
is for every generation to argue and debate over what equality and justice
mean for international law, and in doing so to resist normalization and to
wrench open the possibility of an alternative, fairer, and more just world order,
“like a rumor without any echo/of History, really beginning.”
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See www.blackpalestiniansolidarity.com/#sthash.ZUnfqH4K.DoHqmzCS.dpuf.
Vasuki Nesiah, “Uncomfortable Alliances: Women, Peace and Security in Sri Lanka” in Ania
Loomba and Ritty Lukose (eds.), South Asian Feminisms (Durham: Duke Univeristy Press,
2012), p. 139.
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Abstract
Home is not a familiar concept in international law. This paper looks at land grabbing and
international law from the perspective of home. Through a case-study of a land grab in the
context of a World Bank development project at Boeung Kak Lake in Phnom Penh, Cambodia,
it argues that international law is involved in profound transformations of home. By making
visible how experiences of loss, suffering, and struggle, as well as radical engagement, emerge
from international law’s “homemaking” work, it also argues that the concept of home opens up
a terrain of experience that cannot be captured or expressed in international law. The perspective from home in the land-grabbing debate is particularly important where not only is land at
risk of capture for economic gain, but so too are the personal lifeworlds that homes represent.

“Even a bird needs a nest.”
Khmer folk tale1
Since the end of the civil war, Boeung Kak Lake residents have lived in stilt homes set in the
shallows.2 The stilts steady homes through monsoon ﬂoods and the fury of summer storms.
In the dry season, stilt homes shelter cows and chickens, ducks and dogs, and the manyheaded naga snake. Khmer mythology tells how the naga twists its nest among the stilts,
bringing good luck to the family dwelling above and protection from misfortune. Stilt
homes are built by hand and often house many generations under one roof. The ground
below is reached by ladders that poke up through gaps in the ﬂoorboards, while spiny
arrangements of planks, ramps, and gangways connect homes to the street.
Boeung Kak Lake is one of Phnom Penh’s seven lakes and a natural asset that has
historically ensured the capital’s dominance as a gateway to Southeast Asia through the
*

1.
2.

Lecturer, Centre for Law and Social Justice, School of Law, University of Leeds. I am grateful to Boeung
Kak Lake residents, the Housing Rights Task Force in Phnom Penh, Susan Marks, Linda Mulcahy, Nehal
Bhuta, and Joseph Spooner for assistance and comments on this paper. The paper was also enriched by
discussions with my colleagues on the Max Weber Postdoctoral Programme, European University
Institute, Florence, 2016-17.
A Khmer folk tale says that even while a bird has wings to ﬂy, it still needs a nest to keep itself above
ﬂoodwaters.
This paper draws from ﬁeldwork conducted by the author at Boeung Kak Lake, Phnom Penh, Cambodia.
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Mekong River trade route.3 The lake was settled in the early 1990s by refugees
returning from camps on the Thai border following the Vietnamese withdrawal from
Cambodia. It lies north of the city in the Doun Penh canton, a short tuktuk ride from
the central business district.4 The ninety hectare lake is vital to Phnom Penh’s
complex drainage system, functioning as a unique closed hydrological circuit that
captures rainfall, insulating the city from annual tides.5 Residents have relied on the
lake for harvesting ﬁsh, snails, and water vegetables,6 and as the “lungs” of Phnom
Penh, the lake has been a retreat for city-dwellers from Cambodia’s oppressive sticky
seasons.7
The lake attracted international attention after a land grab in 2008. The lake and its
nine surrounding villages were sold by the ruling Cambodian People’s Party [CPP] to a
private investor. At least 4,000 families have been uprooted from their lake homes
since 2009, and the evictions are continuing. The land grab coincided with a World
Bank development project that operated at the lake between 2002 and 2009. The
World Bank promised to improve security for local people by distributing land titles,
and to stimulate investment in land. According to the World Bank, the land grab was a
regrettable but unintended consequence of the project. Protests against the World Bank
by residents and local activists are ongoing. In the meantime, the World Bank has
emerged as a leader in efforts to regulate large-scale land acquisition, a move likely to
promote, rather than prevent, land grabbing.
Land grabbing is a major development problem. There is a growing literature in
geography, political ecology, rural sociology, development, and anthropology,
among other ﬁelds, seeking to understand the scope, character, and magnitude of land
grabbing, the role of domestic and transnational capital processes in large-scale land
acquisition, and the impact of land grabbing on land use change and change in
land-property relations.8 However, to date international law scholars have largely
overlooked this debate, not least because law has been positioned as epiphenomenal to
land grabbing, rather than, as this paper argues, a key driver of it.9
3.
4.
5.

6.

7.
8.

9.

On the history of Phnom Penh, see Milton OSBORNE, Phnom Penh: A Cultural and Literary History
(Oxford: Signal Books, 2008).
Tuktuks are cycle rickshaws.
Bridges Across Borders Cambodia, “Boeung Kak Area Drainage and Flooding Assessment”, Report,
2008; Cambodia Development Watch, “Boeung Kak Lake Lease Agreement Discussion Paper”,
Discussion Paper, 2007 [Lease Agreement].
Municipality of Phnom Penh, “City Development Strategy” (2005), online: CAEXPO <http://www.caexpo.
com/special/Magic_City/Cambodia/jbjh.pdf>. See also Cambodian Society of Architects, “Master Plan of
Phnom Penh by 2020” (2009), online: Cambodian Society of Architects <http://www.csacambodia.org/>.
Lease Agreement, supra note 5 at 5.
See, among others, Matias MARGULIS, Nora MCKEON, and Saturnino BORRAS, Land Grabbing and
Global Governance (New York: Routledge, 2016); Marc EDELMAN, Carlos OYA, and Saturnino
BORRAS, Global Land Grabs: History, Theory and Method (Abingdon: Routledge, 2016); Connie CARTER
and Andrew HARDING, eds., Land Grabs in Asia: What Role for the Law? (New York: Routledge, 2015); and
Ben WHITE, Saturnino M. BORRAS Jr., Ruth HALL, Ian SCOONES, and Wendy WOLFORD, eds., The
New Enclosures: Critical Perspectives on Corporate Land Deals (New York: Routledge, 2013).
One notable exception is Surya SUBEDI, “International Law Response to Land Grabbing Asia” in Carter
and Harding, supra note 8, at chapter 2. While not on land grabbing per se, Antony Anghie also examines
colonial violence to the environment (and, implicitly, to indigenous home and homeland) in Nauru: “‘The
Heart of My Home’: Colonialism, Environmental Damage, and the Nauru Case” (1993) 34 Harvard
Journal of International Law 445. See also work by political scientists and political economists addressing
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This paper examines land grabbing and international law from the perspective of
home. Home is not a familiar concept in international law. However, my claim is that
international law is involved in profound transformations of home. I take the land grab
at Boeung Kak Lake as a case-study to examine the ways in which international law
engages in “homemaking” work and the implications of this for the discipline. I make
three arguments in this regard. The ﬁrst is that the World Bank’s intervention at the
lake through the process of land titling transformed home into property, giving rise to
opportunities for speculation and the transfer of wealth from the poor to the more
secure. In the process, home at the lake became not a source of wealth but a means
through which wealth was reorganized and accumulated.
The second argument is that the Bank’s support for regulating large-scale land
acquisition makes international law complicit in dispossessory paths of economic
growth and development. As an international organization established by treaty, the
Bank operates within a framework and mandate set by international law, in particular
the international law of development, and is ultimately an international legal
artefact.10 In the light of this, the Bank’s homemaking work occurs in ways that
elucidate the scope and signiﬁcance of international law norms, duties, and activities.
Where homemaking involves acts of deprivation—in other words, “home-unmaking”—
the implications for international law warrant close attention.
The third argument I make is that home can be understood as an analytical tool that
opens up a terrain of experience which cannot be captured or expressed in international law. When we look at the events at Boeung Kak Lake through the lens of home,
experiences of loss, suffering, and struggle, as well as radical engagement, become
visible. This perspective from home is particularly important where, in the modern
world, not only is land at risk of capture for economic gain, but so too are the personal
lifeworlds that our homes represent.11
To develop these arguments, in what follows I ﬁrst situate home in relation to
international law and the recent “turn to the local” in international law scholarship.
I then give an account of the concept of home itself. Third, I examine international
law’s homemaking and home-unmaking work, looking ﬁrst at the Bank’s intervention
at Boeung Kak Lake and then its role in the wider global land grab through the
push to regulate large-scale land acquisition. I conclude by suggesting how international law scholars might use home as an analytical tool in their work and the value of
doing so.

10.

11.

the role of law in land grabbing: Liz ALDEN WILY, “The Law and Land Grabbing: Friend or Foe?”
(2014) 7 Law and Development Review 207; and Yorck DIERGARTEN and Tim KRIEGER, “LargeScale Land Acquisitions, Commitment Problems and International Law” (2015) 8 Law and Development
Review 217. See also De Schutter, infra notes 88, 175.
The World Bank Group is a specialized agency of the United Nations and an independent international
organization comprising ﬁve members (the International Bank for Reconstruction and Development, the
International Development Association, the International Finance Corporation, the Multilateral Investment Guarantee Agency, and the International Centre for Settlement of Investment Disputes) established
through Articles of Agreement. See for example, Articles of Agreement of the International Development
Association, 26 January 1960, 439 U.N.T.S. 249. In this paper, the World Bank is alternatively referred
to as “the Bank”.
On lifeworlds, see Jurgen HABERMAS, trans. T. MCCARTHY, The Theory of Communicative Action:
Reason and the Rationalization of Society (Vol 1) (Cambridge: Polity Press, 2004).
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i. home and international law
Home is not a familiar concept in international law. International lawyers talk about
housing, land, and property, but rarely about home. This is surprising when home is
central to everyday life in the world.12 It is also concerning in the light of increasing
anxieties about home arising out of disparate global phenomena: from mass population
displacement following conﬂict (Afghanistan, Iraq, Sudan, Syria) to the mortgage and
household debt crisis (the US, Spain, Ireland, the UK), and uneven development, aggressive speculation, and land grabbing (China, Colombia, Cambodia). While these anxieties
are not unique to our time, two things are distinctive about their contemporary phase.
First, patterns and conditions of human habitation are being transformed at a rapid
pace and on a dramatic scale. Urban migration, for example, will see over sixty-six
percent of the world’s population living in cities by 2050, up from ﬁfty-four percent in
2016, and thirty percent in 1950, placing acute pressure on space and competition
for homes.13 Meanwhile, armed conﬂict is increasingly being waged in domestic
environments—in streets, schools, hospitals, hallways, and bedrooms—making home
and home life more dangerous and ambiguous.14 These developments, among many
others that could be mentioned, raise new and urgent problems for home.
Second, the international legal order is more intensively and extensively involved in
determining the local effects of those problems. This is reﬂected in the local presence of
international institutions and procedures; the expansion of human rights and transnational activism to local and community groups; the proliferation of multilateral
treaties that bring together states, international institutions, NGOs, and individuals;
and the formation of new orders under negotiated climate and data-sharing agreements
which have direct implications for how people organize their everyday life.15
The relocation of local problems and concerns to the international—and the interjection of the international in the local—designs new spaces in which the ﬂows,
conditions, and disciplines of the global legal order ﬁnd shape and expression. This
challenges the traditional perception of international law as inhabiting the “higher
places”, and being a law of the “above and beyond”, a law concerned only with
extraordinary and exceptional events, crises, and cases—and to which the domestic is
thought irrelevant and mundane.16

12.
13.

14.

15.
16.

See, among others, Irwin ALTMAN and Carole WERNER, Home Environments (New York: Plenum,
1985), and more recently, Alison BLUNT and Robyn DOWLING, Home (New York: Routledge, 2006).
World Urbanization Prospects: The 2014 Revision, Report of the United Nations Department of Economic and Social Affairs, 2015, at xxi, and latest statistics at United Nations Department of Economic
and Social Affairs, “Population Division”, online: ESA <https://esa.un.org/unpd/wup/>.
See for example, International Committee of the Red Cross, “Urban Services During Protracted Armed
Conﬂict: A Call for a Better Approach to Assisting Affected People”, Report 2013, online: <https://www.
icrc.org/sites/default/ﬁles/topic/ﬁle_plus_list/4249_urban_services_during_protracted_armed_conﬂict.pdf>.
See also Wendy PULLAN and Britt BAILIE, eds., Locating Urban Conﬂicts: Ethnicity, Nationalism and
the Everyday (Houndmills: Palgrave Macmillan, 2013), and the Conﬂict in Cities project, online: Conﬂict
in Cities <http://www.conﬂictincities.org>.
See generally Luis ESLAVA, Local Space, Global Life: The Everyday Operation of International Law and
Development (Cambridge: Cambridge University Press, 2015).
Hilary CHARLESWORTH, “International Law: A Discipline of Crisis” (2002) 65 Modern Law Review
377; and Sundhya PAHUJA and Luis ESLAVA, “Beyond the (Post)colonial: TWAIL and the Everyday
Life of International Law” (2012) 45 Journal of Law and Politics in Africa, Asia and Latin America 195.
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International law scholars have responded by “turning” to the local in work that
explores the everyday life of the discipline, drawing from the rich traditions of anthropology and ethnography to do so. This includes, for example, Annelise Riles’s exploration
of the everyday operation of international ﬁnancial law in Japan;17 Yishai Blank’s work
on the role of cities in the international legal order;18 and Luis Eslava’s study of Bogota’s
transformation amid the pressures and opportunities of the international development
project.19 The nascent ﬁeld of international law and everyday life extends to studies
focusing on the minutiae of international legal processes and operations, and on instances
and formalizations of transnational ideas, institutions, and legal technologies across sites
and national borders, such as the work by Sally Engle Merry and Eve Darian-Smith.20
While the literature on international law and everyday life is diverse in the geography it traverses and the international law questions it engages with, it is characterized by three distinctive features. First, it treats international law as a layered
phenomenon. That is, it does not involve an exclusive focus on international law, but
rather demonstrates an interest in international law in its dynamic interplay with local
and national legal systems operating at different scales.21
Second, it takes a broad view of what constitutes international law. On this view,
international law comprises more than treaties and case-law, and includes a range of
sources, materials, and actors, such as international organizations, ofﬁcials, operational
processes and directives, civil society, objects, and artefacts. The connection to international law is that these sources, materials, and actors work in the backdrop to, or in ways
that elucidate, the scope and signiﬁcance of international law norms, duties, and activities.
The third distinctive feature of the literature is its focus on the different roles of
international law in everyday life. This encompasses how international law partly
constitutes or shapes everyday life (such as through the operation of international
development norms), but also how international law is shaped by everyday life and
seeks to contribute to the resolution of problems generated by everyday life (such as
through the oversight mechanisms of international human rights law).
The new attention of the international to the local, combined with dramatic transformations in human habitation, makes more urgent the need to ask how our homes
are linked to the norms, ambitions, and contradictions of the international legal order.
Before we return to Boeung Kak Lake, we need to know more about home. In the
next section, I brieﬂy survey the wider literature on home to set some parameters for
how we might think about this concept.

17.
18.

19.
20.

21.

Annelise RILES, Collateral Knowledge: Legal Reasoning in the Global Financial Markets (Chicago:
University of Chicago Press, 2011).
Yishai BLANK, “The City and the World” (2006) 44 Columbia Journal of Transnational Law 875.
See also Yishai BLANK, “Localism in the New Global Legal Order” (2006) 47 Harvard Journal of
International Law 263.
Eslava, supra note 15.
For example, Sally ENGLE MERRY, “Transnational Human Rights and Local Activism: Mapping
the Middle” (2006) 108 American Anthropologist 38; Eve DARIAN-SMITH, Bridging Divides: The
Channel Tunnel and English Legal Identity in the New Europe (Berkeley, CA: University of California
Press, 1999); and Riles, supra note 17.
Boaventura DE SOUSA SANTOS, Towards a New Legal Common Sense: Law, Globalisation and
Emancipation, 2nd ed. (London: Butterworth, 2002).
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ii. the concept of home
Home is a rich and diverse concept, as well as an ambiguous and contradictory one. As
Alison Blunt and Ann Varley argue: “As a space of belonging and alienation, intimacy
and violence, desire and fear, the home is invested with meanings, emotions, experiences and relationships that lie at the heart of human life.”22 Home has been a sustained subject of academic interest and agenda setting for some time. In particular,
feminist critiques of the “separate spheres” ideology in the 1980s and 1990s have
inspired an efﬂorescence of critical work on home that continues today.23 Home has
recently been examined by scholars in architecture,24 anthropology,25 archaeology,26
urban studies,27 geography,28 housing studies,29 health,30 disability,31 history,32
linguistics,33 psychology,34 phenomenology and philosophy,35 and diaspora studies,36
among other disciplines.37 In this body of work, home has been related to (and, at times,

22.
23.

24.

25.
26.

27.
28.
29.
30.
31.
32.

33.

34.

35.

36.
37.

Alison BLUNT and Ann VARLEY, “Geographies of Home: Introduction” (2004) 11 Cultural
Geographies 3.
Bonnie HONIG, “Difference, Dilemmas, and the Politics of Home” (1994) 61 Social Research 563; Iris M.
YOUNG, “House and Home: Feminist Variations on a Theme” in Iris M. YOUNG, Intersecting Voices:
Dilemmas of Gender, Political Philosophy, and Policy (Princeton: Princeton University Press, 1997), 134.
Carole DESPRÉS, “The Meaning of Home: Literature Review and Direction for Future Research and
Theoretical Development” (1991) 8 Journal of Architectural and Planning Research 96, and Lynne
WALKER, “Home Making: An Architectural Perspective” (2002) 27 Signs: Women in Culture and
Society 823.
Tony CHAPMAN and Jenny HOCKEY, eds., Ideal Homes? Social Change and Domestic Life (London:
Routledge, 1999).
Susan KENT, “Ethnoarchaeology and the Concept of Home: A Cross-cultural Analysis” in David
BENJAMIN and David STEA, eds., The Home: Words, Interpretations, Meanings and Environments
(Aldershot: Avebury, 1995), 163.
Henny COOLEN and Janine MEESTERS, “Editorial Special Issue: House, Home and Dwelling” (2012)
27 Journal of Housing and the Built Environment 1.
Peter SOMERVILLE, “Homelessness and the Meaning of Home: Rooﬂessness and Rootlessness?”
(1992) 16 International Journal of Urban and Regional Research 529.
Among others, Hazel EASTHOPE, “A Place Called Home” (2004) 21 Housing, Theory and Society 128,
and Hazel EASTHOPE, “Making a Rental Property Home” (2014) 29 Housing Studies 579.
Isabel DYCK, Pia KONTOS, Jan ANGUS, and Patricia MCKEEVER, “The Home as a Site for Long-term
Care: Meanings and Management of Bodies and Spaces” (2005) 11 Health and Place 173.
Rob IMRIE, “Housing Quality, Disability and Domesticity” (2004) 19 Housing Studies 685.
Claire LANGHAMER, “The Meanings of Home in Postwar Britain” (2005) 40 Journal of Contemporary History 341; and Isabela QUINTANA and Seong LEONG, “Making Do, Making Home”
(2015) 41 Journal of Urban History 47.
Stefan BRINK, “Home: The Term and the Concept from a Linguistic and Settlement-Historical Viewpoint” in Benjamin and Stea, supra note 26 at 17–24. See also Amos RAPOPORT, “A Critical Look at the
Concept ‘Home’” in Benjamin and Stea, supra note 26 at 27–30.
Sarah NETTLETON and Roger BURROWS, “When a Capital Investment Becomes an Emotional Loss:
The Health Consequences of the Experience of Mortgage Possession in England” (2000) 15 Housing
Studies 463.
Witold RYBCZYNSKI, Home: A Short History of an Idea (New York: Penguin, 1986); and J. TUEDIO,
“Thinking About Home: An Opening for Discovery in Philosophical Practice” in Henning HERRESTAD,
Anders HOLT, and Helge SVARE, eds., Philosophy in Society (Oslo: Unipub Forlag, 2002), 201 at 201–15.
Alison BLUNT, Domicile and Diaspora: Anglo-Indian Women and the Spatial Politics of Home
(Maldon, MA: Blackwell, 2005).
See also Gaston BACHELARD, trans. M. JOLAS, 1992, ed., The Poetics of Space (Florida: Beacon,
1962); Junichiro TANIZAKI, In Praise of Shadows (London: Vintage, 1934); and Edwin HEATHCOTE,
The Meaning of Home (London: Francis Lincoln, 2012).
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conﬂated with) notions of dwelling, haven, refuge, preservation, identity, kinship,
nationalism, and nostalgia.38 Yet home has been almost entirely overlooked by legal
scholars,39 and the relationship between home and international law remains unexamined.
Nonetheless, the picture emerging from the vast literature is that home is a complex,
“multifaceted”, and “multilayered” phenomenon.40 Alison Blunt and Robyn Dowling
deﬁne home as simultaneously a material and affective space of emotion and belonging; as a locus of power and identity; and as a ﬂuid and open-textured domain, host to
personal relations in which public and political worlds transect.41 Home is at once a
“place/site, a set of feelings/cultural meanings, and the relations between the two”.42
As Susan Saegert argues about home: “[n]ot only is it a place, but it has psychological
resonance and social meaning.”43 Similarly, Amos Rapoport writes that “home =
house + x”.44 According to Lorna Fox, “x” represents “the social, psychological, and
cultural values which a physical structure acquires through use as a home”.45 Home, as
Kim Dovey contends, is an “intrinsically intangible phenomenon”.46
Home is also an “intensely political” site, both “in its internal intimacies and
through its interfaces with the wider world”.47 Thus, any attempt at an objective
analysis of home must expect a passionate response. As Peter Saunders and Peter
Williams reﬂect:
The home is a major political background—for feminists, who see it as the crucible of
gender domination; for liberals, who identify it with personal autonomy and a challenge to
state power; for socialists, who approach it as a challenge to collective life and the ideal of a
planned and egalitarian social order.48

Feminist scholars have chartered home as a site of struggle, exclusion, and
violence,49 and the domestic as a continuous process of negotiation and contest.50

38.
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40.
41.
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45.
46.
47.
48.
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50.

See further Shelley MALLETT, “Understanding Home: A Critical Review of the Literature” (2004) 52
Sociological Review 65.
With the notable exception of Lorna Fox O’Mahony’s work on home in the UK domestic legal context: see
Lorna FOX O’MAHONY, Conceptualising Home: Theories, Laws and Policies (Oxford: Hart, 2007).
For example, Somerville, supra note 28, Mallett, supra note 38.
Supra note 12; see also Katherine BRICKELL, “‘Mapping’ and ‘Doing’ Critical Geographies of Home”
(2011) 36 Progress in Human Geography 1 at 2.
Blunt and Varley, supra note 22 at 2–3.
Susan SAEGERT, “The Role of Housing in the Experience of Dwelling” in Altman and Werner, supra
note 12 at 287.
Amos RAPOPORT, “Towards a Cross-Culturally Valid Deﬁnition of Housing” in R. STOUGH and
A. WANDERSMAN, eds., Optimizing Environments—Research, Practice and Policy (Oklahoma:
Environmental Design Research Association, 1980), 310.
Lorna FOX, “The Meaning of Home: A Chimerical Concept or a Legal Challenge?” (2002) 29 Journal of
Law and Society 580 at 590; and O’Mahony, supra note 39.
Kim DOVEY, “Home and Homelessness” in Altman and Werner, supra note 12 at 33–64.
Alison BLUNT, “Cultural Geographies of Home” (2005) 29 Progress in Human Geography 505 at 510.
Peter SAUNDERS and Peter WILLIAMS, “The Constitution of Home: Towards a Research Agenda”
(1988) 3 Housing Studies 81 at 91.
See for example, Karel KURST-SWANGER and Jacqueline PETCOSKY, Violence in the Home:
Multidisciplinary Perspectives (Oxford: Oxford University Press, 2003).
Tony CHAPMAN, “‘You’ve Got Him Well Trained’: The Negotiation of Roles in the Domestic Sphere”
in Chapman and Hockey, supra note 25 at 163–81.
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They have also drawn attention to the paradox that the comforting and discomforting
dimensions of home may in fact be interdependent. As Nicole Schröeder argues:
It makes much more sense to view home as a site of and for ambiguity since its protective
functions are interconnected with its limiting characteristics. Feelings of solidarity, safety,
and protection are often achieved by severe acts of exclusion and regulation, which are in
turn oppressive.51

Home, then, may not be where the heart is.52 Taking into account these critiques, it
is clear that home has both positive and negative associations. The literature also
indicates that there is no monolithic or universal deﬁnition of home, but rather that the
meaning of home is contingent, given shape by the contexts and settings from which it
emerges. Beyond bricks and mortar, we can understand home as a palimpsest for a
range of affective, material, and imaginary meanings and experiences, such as dwelling,
identity and security, preservation, homeland, and memory, and all of the contradictions these entail. Taking home as central to being and belonging in the world, it is a
pivotal site for directing enquiries about the everyday life of international law. The
understanding of home I have elaborated here is broad enough to reﬂect the complex,
layered, and multifaceted nature of home, but still sets some parameters for the discussion in this paper. With this mind, we can return to Boeung Kak Lake and begin to
examine international law’s homemaking, and home-unmaking, work in this context.

iii. home and the world bank at the lake
On maps of the city, Boeung Kak Lake is marked as a large blue tear-shape (Figure 1).
Today the reality is quite different: since the land grab and the dredging of the lake, the
lake bed is a dry, dusty, and arid expanse of sand. Under Cambodia’s Land Law 2001,
lakes are classiﬁed as state public property because they have a “natural origin” and
serve a public purpose.53 For the refugees who settled Boeung Kak Lake at the end of
the war in the early 1990s, home at the lake represented a symbolic return to country,
and the literal foundations of a new beginning. At the time, the text of the Paris Peace
Accords had recently been agreed.54 The Accords were designed to steer Cambodia
along a path of transition to a liberal market economy.55 Indeed, by the turn of the
millennium, Phnom Penh was prospering from its new exposure to trade and tourism,
and Boeung Kak Lake residents enjoyed the trickle-down effect: homes and
51.
52.
53.
54.

55.

Nicole SCHRÖEDER, Spaces and Places in Motion: Spatial Concepts in Contemporary American
Literature (Tübingen: Gunter Narr Varlag, 2006) at 33, cited in Brickell, supra note 41 at 2.
Homi BHABHA, “Halfway House” (1997) 35 Artforum International 11.
Kingdom of Cambodia, Land Law 2001, art. 58, online: <http://sithi.org/admin/upload/law/Land%
20Law.ENG.pdf>.
United Nations, Agreements on a Comprehensive Political Settlement of the Cambodia Conﬂict, Paris,
23 October 1991 [Paris Peace Accords], online: <https://www.usip.org/sites/default/ﬁles/ﬁle/resources/
collections/peace_agreements/ﬁnal_act_10231991.pdf>. See also Final Act of the Paris Conference on
Cambodia in UN General Assembly, The Situation in Cambodia: Resolution Adopted by the General
Assembly, UN Doc A/46/608, annex (30 October 1991).
See Trevor FINDLAY, Cambodia: The Legacy and Lessons of UNTAC (Oxford: Oxford University
Press, 1994).
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Figure 1 Boeung Kak Lake locality map

guesthouses were built and the lake became a popular alternative destination for
backpackers and other travellers seeking a more authentic experience to the garishness
of Phnom Penh, which had gained a reputation for sex tourism, gambling, and drug
trafﬁc. There was work for ﬁshermen and local businesses and for motodup drivers
ferrying locals and tourists in and out of the city.56 Boeung Kak Lake, with its water
and open space, became a lively residential and commercial area, a green oasis on the

56.

Motodups are motorcycle taxis.
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lip of the city.57 The lakeshore and its nine surrounding villages were home to over
4,000 families.58
The prosperity of the lake area inevitably made it a target of investor interest. The
government was already in talks with private developers and investors about plans for
the lake when in 2002 the Sras Chok commune—which includes Boeung Kak Lake and
its nine surrounding villages—was selected as one of fourteen sites across Cambodia
for a World Bank development project. The project, formally called the “Land
Management and Administration Programme” [LMAP], was founded on the twin
goals of improving land tenure security for local people and promoting investment in
land in Cambodia.59 The Bank, announcing LMAP in a press release, explained the
link between land titling, tenure security, and investment:
Around one million households in both rural and urban areas will receive land titles under the
project. The beneﬁciaries of land titles will enjoy the beneﬁts associated with the titles,
including increased tenure security, access to credit, and the opportunities to increase investments and productivity. Many of the expected beneﬁciaries are poor and vulnerable. Providing
them with secure titles would sharply reduce the risks of dispossession that they now face.60

LMAP operated at Boeung Kak Lake from 2002 until 2009 at a total cost of
US$33.9 million.61 LMAP was in part designed to complement Cambodia’s new
property rights system, the Land Law 2001, which the World Bank had sponsored. The
Land Law 2001 improved, updated, and streamlined Cambodia’s older land law
system, which was a bricolage of laws tacked together from the remnants of the French
colonial period. Since all land records had been destroyed by the Khmer Rouge, and
anyone skilled in land and property administration had been killed or exiled, the World
Bank also provided technical assistance to the government to establish a central
cadastral ofﬁce and a land registration system, as well as training to equip government
ofﬁcials with necessary expertise.
LMAP was not the World Bank’s ﬁrst foray into Cambodia. Cambodia joined the
World Bank in 197062 during the period of laissez-faire economic policy of the Khmer
Republic (1970–75). Liberalization was reversed under the Khmer Rouge (1975–79)
and the Democratic Republic of Kampuchea (1979–89), with intensive nationalization, de-industrialization, and the erasure of private capital.63 The World Bank took on
a more active role in Cambodia in the post-conﬂict period to assist with reconstruction.
In effect, this meant opening the isolated country to the world economy. Thus the
World Bank’s 1993 “Emergency Rehabilitation Project” fused the implementation of
57.
58.
59.
60.
61.
62.
63.

Lease Agreement, supra note 5 at 1.
The Lease Agreement refers to 4,250 affected households, ibid.
World Bank, “Cambodia Land Management and Administration Project: Project Appraisal Document”,
Report Number PID9768, 20 September 2001, at 5, 7 [PAD].
World Bank, “World Bank Approves Credit for Land Management and Administration Project in
Cambodia”, Press Release Number 2002/216/EAP, 26 February 2002.
PAD, supra note 59.
Cambodia joined the World Bank as a Member State on 22 July 1970. See “Member Countries”, World
Bank (2017), online: World Bank <http://www.worldbank.org/en/about/leadership/members>.
See Margaret SLOCOMB, An Economic History of Cambodia in the Twentieth Century (Singapore:
National University of Singapore Press, 2010) at chapters 3–5.
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the Paris Peace Accords with its own goals for fostering economic growth.64 This came
soon after Cambodia’s hailed ﬁrst free elections, held under the aegis of the United
Nations Transitional Authority in Cambodia [UNTAC]. UNTAC, which exercised
administrative control in Cambodia between 1992 and 1993, was one of the largest
and most complex operations in UN history.65 However, it was not an unqualiﬁed
success. UNTAC has been criticized for failing to disarm the Khmer Rouge, leaving
large swathes of the country under militia control and giving rise to the continuing
threat of a new Khmer Rouge initiative.66
The World Bank found itself operating in Cambodia in this complicated and fractious post-conﬂict environment, and with an almost non-existent institutional infrastructure. It is not surprising that it sought “a new pattern of development in private
hands”.67 Throughout the 1990s the World Bank provided ﬁnancial support in key
sectors such as transport, agriculture, health, and commodities. It became the largest
and most inﬂuential player among the many international organizations that set up in
Cambodia in the post-conﬂict period and whose long-term presence has been blamed
for the country’s continuing aid dependence.68

A. Home and Land Titling
Mass land titling was at the heart of LMAP. The World Bank’s rationale was twofold.
First, it said that lack of land titling in Cambodia directly related to the high incidence
of land conﬂict.69 Uncertainty about the boundaries of land resulting from unclear land
policy and land classiﬁcation had led to competing land claims between individuals, the
government, and investors. Second, lack of land title and ambiguity about land rights
was hindering economic growth in Cambodia by reducing incentives to invest.70
According to the World Bank, “[l]ack of a land law is one of the main complaints of
foreign investors in Cambodia”.71 By rolling out land titles in Cambodia, LMAP
would “reduce the amount of land under state control”,72 “stimulate the development
of more efﬁcient land markets and allocate land to its ‘best use’”.73
The World Bank has long promoted land titling as key to its pro-market approach to
development and economic growth in developing countries.74 This is reﬂected in its
64.
65.
66.
67.

68.
69.
70.
71.
72.
73.
74.

Paris Peace Accords, supra note 54.
See Findlay, supra note 55.
Michael CARNEY and Lian Choo TAN, “Whither Cambodia? Beyond the Election”, Indochina Unit,
Institute of Southeast Asian Studies, 1993.
World Bank, “Memorandum and Recommendation of the President of the International Development
Association to the Executive Directors on a Proposed Credit of SUR 45.2 Million to the Kingdom of
Cambodia For An Emergency Rehabilitation Project”, 4 October 1993.
See especially Sophal EAR, Aid Dependence in Cambodia: How Foreign Assistance Undermines
Democracy (Columbia: Columbia University Press, 2013).
PAD, supra note 59.
Ibid.
Ibid.
Ibid., at 4–5.
Ibid.
See for example, World Bank, “Land Reform Policy Paper”, Sector Policy Paper (May 1975). See also
Ray BROMLEY, The Urban Informal Sector: Critical Perspectives on Employment and Housing Policies

Downloaded from https://www.cambridge.org/core. IP address: 27.104.134.125, on 29 Jun 2020 at 02:56:06, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/S204425131700011X

the lake home: international law and the global land grab 443

housing policy, which has shifted from a “site and service” approach in the 1960s and
1970s to, with the rise of agricultural and urban capitalism, market provision of
housing through land titling supported by state-backed land and property rights.75 In
its ﬂagship 1993 report, Housing: Enabling Markets to Work, the World Bank argued
that establishing property rights was key to ensuring the effective operation of land
markets. In its 1997 World Development Report, the World Bank emphasized
the importance of state-backed property rights systems and local land markets as
“institutional enablers” of economic growth.76
The World Bank’s championing of land titling bears the inﬂuence of Hernando De
Soto’s theory of property formalization.77 De Soto posits land titling as a solution to
Third World poverty. His theory has almost single-handedly reshaped land administration in many low-income countries.78 It rests on the claim that the poor are occupying unlocked capital—according to De Soto, “forty times all the foreign aid received
throughout the world since 1945”—and that this is held in “defective form”.79 Poverty
will be reduced when the poor convert the “dead capital” of their land into collateral
for loans through land title.80 The Royal Government of Cambodia [RGC] has
expressed a similar faith in capitalist land transformation: “[d]espite sensitive issues
around land, there is still a lot of possibility to convert land into capital for high value
addition.”81 In the past two decades, the World Bank has conducted dozens of “land
administration” projects identical to the project at Boeung Kak Lake, combining mass
land titling with new land and property law systems and kick-starting land markets.82
But land titling is not without signiﬁcant and vocal detractors—not least when we
look from the perspective of home.83 First, the promotion of land titling rests on a

75.
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(Oxford: Pergamon, 1979), and Edward RAMSAMY, The World Bank and Urban Development: From
Projects to Policy (New York: Routledge, 2006) at chapter 4.
See generally Admos CHIMHOWU and Phil WOODHOUSE, “Customary vs Private Property Rights?
Dynamics and Trajectories of Vernacular Land Markets in Sub-Saharan Africa” (2006) 6 Journal of
Agrarian Change 346; and Daniel BROMLEY, “Formalising Property Relations in the Developing
World: The Wrong Prescription for the Wrong Malady” (2008) 26 Land Use Policy 20.
World Bank, “Housing: Enabling Markets to Work” (30 April 1993), online: World Bank <http://
documents.worldbank.org/curated/en/1993/04/1561159/housing-enabling-markets-work>; and World
Bank, “World Development Report 1997: The State in a Changing World” (1997), online: World Bank
<http://documents.worldbank.org/curated/en/1997/06/17396260/world-development-report-1997-statechanging-world>. See also Anne ORFORD and Jennifer BEARD, “Making the State Safe for the Market:
The World Bank’s Development Report 1997” (1998) 28 Melbourne University Law Review 8.
See further Leah TRZCINSKI and Frank UPHAM, “Creating Law from the Ground Up: Land Law in
Post-Conﬂict Cambodia” (2014) 1 Asian Journal of Law and Society 55.
See Hernando DE SOTO, The Mystery of Capital: Why Capitalism Triumphs in the West and Fails
Everywhere Else (New York: Basic, 2000); and Hernando DE SOTO, The Other Path: The Invisible
Revolution in the Third World (New York: Harper & Row, 1989).
De Soto, The Mystery of Capital, supra note 78 at 5.
Ibid.
Royal Government of Cambodia, “An Approach Paper for National Strategic Development Plan 2014–
2018”, General Directorate of Planning, 2012, at 2.29.
Between 1984 and 2016, the World Bank lists 620 projects worldwide as “land administration and
management” projects. See World Bank, “Projects & Operations” (2017), online: World Bank <http://
www.worldbank.org/projects/search?lang=en&searchTerm=&themecode_exact=83>.
See especially work by Timothy MITCHELL, in particular “The Properties of Markets: Informal
Housing and Capitalism’s Mystery”, Cultural Political Economy Working Paper Series, Working Paper
No. 2, Institute for Advanced Studies in Social and Management Sciences, University of Lancaster, 2006.
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number of assumptions about the capability of smallholders (which includes the land
poor) to be active market players, the existence of functioning institutions modelled on
those in the West, and services to assist smallholders to “maximize” their “assets”. The
success of land titling, then, rests on the fantasy that, as Lucy Earle argues, “one small
piece of a complex cultural and legal fabric can be simply transplanted to a different
social and political reality”.84 In many parts of the global South this does not reﬂect
conditions on the ground.85 Indeed, Mitchell critiques De Soto’s plans for the vast
creation of wealth by transforming “dead capital” into “live capital” through land
titling, arguing that, in practice, this does not produce capital but instead transfers
wealth from the poor and less afﬂuent to the more secure.86
Second, scholars have criticized the idea that land title gives smallholders bargaining
power to resist the advance of investors or to negotiate better deals.87 The reality is
often the opposite. Land targeted for investment is often in poor agricultural areas
where smallholders struggle with debt and face competition from industrial manufacturing, making it more difﬁcult to make ends meet. In these circumstances, smallholders may be forced into distress sales, losing home and livelihood.88 Land title
makes transactions in land easier, swifter, and more transparent, mainly beneﬁting
buyers and investors. As a result, land titling moves from the promise of redistribution
to actual reconcentration.89 As Polanyi understood, the creation of markets in land
leads to despoliation of both nature and livelihood.90
A third criticism is that investors are also inevitably larger and more experienced
market players. Individual smallholders are unlikely to be successful in using their title
to challenge investors in court or to extract concessions in deals. This resonates with
Olivier De Schutter’s argument that land deals should be the last and least desirable
option because they can permanently close off the option of smallholding and alienate
current and future generations of smallholders from returning to their homes, and the
culture and history linked to this.91 Finally, smallholders will not always have the skills
or resources to “capitalize” on land title in the entrepreneurial ways imagined by
De Soto, such as by using their homes as collateral to ﬁnance a business venture.
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Lucy EARLE, “Stepping Out of the Twilight? Assessing the Governance Implications of Land Titling and
Regularization Programmes” (2014) 38 International Journal of Urban and Regional Research 628
at 630.
I use the terms “global South” and “global North” in this paper, conscious that they are contested terms.
See Partha CHATTERJEE, The Politics of the Governed: Reﬂections on Popular Politics in Most of the
World (Columbia: Columbia University Press, 2004), and Sundhya PAHUJA, Decolonising International
Law: Development, Economic Growth and the Politics of Universality (Cambridge: Cambridge
University Press, 2011).
Mitchell, supra note 83 at 26.
See Diergarten and Krieger, supra note 9, and Bromley, supra note 75.
Olivier DE SCHUTTER, “How Not to Think of Land-Grabbing: Three Critiques of Large-Scale
Investments in Farmland” (2011) 38 Journal of Peasant Studies 249 at 270.
See Borras et al., supra note 8; and Saturnino BORRAS and Jennifer FRANCO, “Contemporary
Discourses and Contestations around Pro-Poor Land Policies and Land Governance” (2010) 10 Journal
of Agrarian Change 1.
See Nancy FRASER, “Can Society Be Commodities All the Way Down? Post-Polyanian Reﬂections on
Capitalist Crisis” (2012) 43 Economy and Society 541.
See generally Borras et al., supra note 8.
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Moreover, for smallholders, the “best use” of their land may be for it to remain as it is
(home, pasture, place of work) rather than as an asset or commodity.92 Even when land
titling schemes are meant to increase security and protect against eviction, they accelerate “the development of a market for land rights with potentially destructive effects
on livelihoods”.93
A ﬁnal criticism is that capitalist accounts such as De Soto’s place unrecorded and
irregular forms of socioeconomic life (for example, self-sufﬁcient and bartering
smallholders) outside the market. However, they are in fact neither inside nor outside.
As Mitchell argues, they instead form a frontier or a border, neither exterior nor
interior to the market.94 They are partly outside because their assets cannot be priced
by the market, but also partly inside because the forms taken by capitalism or the
market (for example, the forms of rent that are the principle means for the elite to
reproduce its wealth) “are the outcome of a long and continuing encounter and
interaction with this so-called outside”.95 As such, the transfer of wealth from the
“outside” to the “inside” creates wealth, but not in the way envisaged by De Soto.
Instead, property titling and the use of property—and home into property—as
collateral create opportunities for speculation, for concentrating wealth, and
accumulating rents. In the process, the poor, and their homes, are not the source of
wealth but the means through which wealth is reorganized and accumulated.96
Many Boeung Kak Lake residents welcomed the opportunity to apply for land title
under LMAP.97 Few residents had formal legal ownership of their homes. This is
unsurprising, considering the ad hoc way Boeung Kak Lake was settled and the almost
non-existence of a land administration system—resulting in what Robin Biddulph
describes as Cambodia’s “uneven geography” of tenure insecurity.98 This is not to say
it was impossible to buy and sell property rights in Cambodia before the World Bank
arrived. However, there has been a preference among Boeung Kak Lake residents to
rely on customary systems of tenure.99 This includes the custom of passing on the
family home through kinship lines and the Khmer tradition of “family books” that
record the history of every home. It also includes other forms of tenure recognition. For
example, most families at Boeung Kak Lake were issued with house numbers and
family books by the district authority. Some were approved for small home improvements and many had land sale contracts witnessed by district ofﬁcials. One resident
who lives at Boeung Kak Lake with her husband, ﬁve children, and three grandchildren
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99.

See further Mark GRIMSDITCH and Nick HENDERSON, “Untitled—Tenure Insecurity and Inequality
in the Cambodian Land Sector”, Bridges Across Borders Southeast Asia, Centre on Housing Rights and
Eviction and Jesuit Refugee Service, Report, 2009.
De Schutter, supra note 88 at 249.
Mitchell, supra note 83 at 26–7.
Ibid., at 27.
Ibid.
Interviews with residents in Sras Chok, Daun Penh, September 2014.
Robin BIDDULPH, “Tenure Security Interventions in Cambodia: Testing Bebbington’s Approach to
Development Geography” (2011) 93 Human Geography 223 at 224.
On customary land rights generally, see Christoph OLDENBURG and Andreas NEEF, “Reversing Land
Grabs or Aggravating Tenure Insecurity: Competing Perspectives on Economic Land Concessions and
Land Titling in Cambodia” (2014) 7 Law and Development Review 49.

Downloaded from https://www.cambridge.org/core. IP address: 27.104.134.125, on 29 Jun 2020 at 02:56:06, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/S204425131700011X

446 a s i a n j o u r n a l o f i n t e r n a t i o n a l l a w

holds the land sale contract to her home. These customary tenure arrangements have
long ensured residents’ security at home, and are also linked to membership of a community and shared culture. For Boeung Kak Lake residents, ontological security100—the
sense of being and belonging in the world derived from living in their homes at the lake—
was just as, if not more, important than legal security of tenure. Until the World Bank’s
arrival at the lake they had not sought to change these arrangements.
In the end, no land titles were ever distributed at Boeung Kak Lake. The lake was
excised from the project during the ﬁrst stage, which involved mapping and classifying
the land. The aim of mapping and classifying the land, according to the World Bank,
was to formalize the boundaries of the lake area “in a transparent, rule-based manner”
and to identify land available for private ownership.101 After the lake was mapped it
was classiﬁed as “unclear” and “unknown”. Under the terms of LMAP, land determined to be “unclear” or “unknown” was automatically excluded from adjudication
for title claims and handed over to the state as “state public land”.102 Under the Land
Law 2001, “state public land” is unavailable for private ownership and no claims for
land title can be made over it.103 The maps were displayed in the local pagoda.104
Residents were distressed to see not only that the lake had been excised from the project
but also that their homes were unmarked and had effectively been disappeared,
contrary to their settlement.105
The CPP shortly afterwards initiated a process under the Land Law 2001 to convert
the lake from “state public land” into “state private land”.106 State private land cannot
be sold but it can be leased to individuals and corporations on long leases such as
“economic land concessions” for exploitation and development.107 When residents
approached project ofﬁcials they were told they were living in a “development zone”.
Thus while pitched as part of a redistributive process, technologies of mapping and
classifying have been critiqued as cover for attempts by states and governments to
locate and reserve land for development and investment, or to legitimate the selection
of land for those purposes after the fact, resulting in reconcentration of land and
resources.108 Robin Biddulph, for example, argues that mapping and classiﬁcation
100. Anthony GIDDENS, The Constitution of Society (Cambridge: Polity, 1984). See discussion in Moira
MUNRO and Ruth MADIGAN, “Privacy in the Private Sphere” (1993) 8 Housing Studies 29; and
Saunders and Williams, supra note 48.
101. PAD, supra note 59 at 6.
102. Ibid., at 8.
103. Royal Government of Cambodia, Sub-decree 129 on Rules and Procedures on Reclassiﬁcation of State
Public Properties and Public Entities 2006 [Sub-decree 129], art. 18.
104. A pagoda is a temple.
105. Interviews with residents in Sras Chok, Daun Penh, September 2014.
106. Sub-decree 129, supra note 103, at art. 18.
107. Royal Government of Cambodia, Sub-Decree 143 on Economic Land Concessions 2005. See also
“Map of Cambodia Land Concessions” LICADHO (2017), online: LICADHO <http://www.licadhocambodia.org/concession_timelapse/>.
108. See Lorenzo COTULA, Sonja VERMEULEN, Rebeca LEONARD, and James KEELEY, “Land Grab or
Development Opportunity? Agricultural Investment and International Land Deals in Africa”, International Institute for Environment Development & Food Agriculture Organization of the United Nations,
Report, 2009; and Alison SCHNEIDER, “What Shall We Do Without Our Land? Land Grabs and
Resistance in Rural Cambodia”, Institute of Development Studies, University of Sussex, Paper presented
at the International Conference on Land Grabbing, 6–8 April 2011.
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exercises “smooth space and conceal unevenness” and “deﬁne ﬁxed boundaries” with
the intent of transforming land for market exploitation.109

B. Transforming the Lake Home
The World Bank’s intervention at Boeung Kak Lake transformed home for inhabitants and
did so in particularly negative ways. First, since no land titles were distributed at the lake,
LMAP entirely failed to improve tenure security for residents. In fact, the project succeeded
in generating new insecurities about home. Second, residents were given the message that
without land title, their homes were at risk of capture, and that failure to capitalize on their
property through land title left them in a weak position. Third, the reclassiﬁcation of the
lake area as “unknown” and “unclear” devastated residents by erasing their homes from
the land, denying their existence, and, to the extent that residents remained legally visible,
criminalizing them as illegal squatters in their own homes. In effect, LMAP created and
authorized conditions in which residents could be dispossessed of their homes.
The Bank’s intervention also disrupted residents’ ontological security, which rests
on the affective connections between people and home and is vital to an individual’s
sense of being and belonging in the world. The type of insecurity at home LMAP
generated can be understood as a particularly powerful background condition for
capitalist land transformation precisely because it taps into the intimate and meaningful ontological experience of home. As residents reported, the Bank’s intervention
left them not only at risk of losing their physical homes, but also emotionally, socially,
and spiritually threatened by the denial of home, belonging, memory, and identity that
attends such a loss.
Thus the events at the lake reﬂect how international law is involved in profound
transformations of home. To the extent that international law’s “homemaking” work at
Boeung Kak Lake involved acts of deprivation, we should also talk about
“home-unmaking”. By taking home as an analytical tool to examine the events at the
lake, a terrain of experience opens up that cannot be captured or expressed in international law. The loss of home for residents, and the suffering and struggle related to that
loss, is not part of the international development agenda or the responsibilities of international development agencies or actors. To the extent that home is implicated in titling
schemes such as LMAP, home is seen as property, as an investment vehicle, and as an
instrumental good or commodity. Transforming home in this way has the potential to
leave behind “landscapes of dispossession”.110 This ignores and denies the richer meaning
and experience of home that entails, for Boeung Kak Lake residents, the intrinsic link
between home, being and belonging, family, community, identity, custom, and memory.
The World Bank project at Boeung Kak Lake is only one aspect of international
law’s homemaking and home-unmaking work that I look at in this paper. In the second
part, I turn to examine the land grab that unfolded at the lake under the watch of the
World Bank. This discussion is a starting point for investigating later in the paper how
109. Biddulph, supra note 98.
110. Arnim SCHEIDEL, “Tactics of Land Capture Through Claims of Poverty Reduction in Cambodia”
(2016) 75 Geoforum 110.
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international law is involved in homemaking work in the wider context of the “global
land grab”, and what the implications of this are for home.

iv. home and land grabbing
In January 2008, while the World Bank project was still operating at the lake, the
Municipality of Phnom Penh signed an agreement to lease Boeung Kak Lake and the
surrounding land, including all nine villages—an area covering 133 hectares—for
ninety-nine years to a private company, Shukaku Inc. (hereinafter “Shukaku”). The
value of the deal was US$79 million. At US$0.6 per square kilometre, Shukaku paid a
fraction of the market value for land at Boeung Kak Lake.111 Shukaku is owned by
Lao Meng Khin, a friend of the Prime Minister of Cambodia, Hun Sen, and a senator in
the ruling CPP. A handful of Chinese companies also have interests in the lake development. The Erdos Hongjun Investment Corporation, a company registered in Inner
Mongolia, has a forty-nine percent stake in Shukaku. Guangdong New Golden
Foundation is also said to have invested an undisclosed amount in the development.112
The lease of the lake was helped by the relaxation of Cambodia’s foreign investment
rules in 2004. The Law on Investment of the Kingdom of Cambodia 2004 makes land
in Cambodia available to overseas investors, provided that at least ﬁfty percent of an
investing entity is Cambodian owned.113
Shukaku’s lease is in the form of an economic land concession [ELC].114 ELCs are
legal vehicles for land-property transfer and land use change. Land concessions are
now a reasonably familiar, and popular, form used by governments in the rapidly
developing countries of the global South.115 The RGC promotes ELCs as part of its
push to enhance productivity and development in Cambodia.116 Under the Land Law
2001, ELCs entitle leaseholders to clear land for industrial, agricultural, or other
exploitation.117 Shukaku moved onto the lake area in August 2008. Soon after,
construction workers began to dredge the lake. Sand was pumped into the lake from
the Tonle Sap River, one of Cambodia’s major arteries connecting to the Mekong,
amid protests from residents and NGOs.118
111. Lease Agreement, supra note 5. See also “Lake Inferior: The Poor Pay for a Property Boom” The
Economist (29 January 2009), online: The Economist <http://www.economist.com/node/13022123>.
112. “Chinese Linked to Filling of Lake” Phnom Penh Post (29 January 2010), online: Phnom Penh Post
<http://www.phnompenhpost.com/national/chinese-linked-ﬁlling-lake>.
113. Royal Government of Cambodia, Law on Amendment to the Law on Investment of the Kingdom of
Cambodia 2004, amending the Law on Investment in the Kingdom of Cambodia 1994.
114. Land Law 2001, supra note 53 at s. 8.
115. See for example, Oldenburg and Neef, supra note 99.
116. See for example, Sub-Decree 143, supra note 107; Royal Government of Cambodia, National Strategic
Development Plan 2009–2013, at 121; and generally National Strategic Development Plan 2014–2018,
supra note 81.
117. Supra note 14. As at May 2016 there were 286 ELCs operative in Cambodia: see records by NGO Open
Development Cambodia at “Economic Land Concessions” Open Development Cambodia (2017),
online: Open Development Cambodia <https://opendevelopmentcambodia.net/proﬁles/economic-landconcessions/>.
118. World Bank, “Investigation Report—Cambodia: Land Management and Administration Project”,
Inspection Panel, 2010 [Inspection Panel Report] at xvi.
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The dredging of the lake killed all waterlife and destroyed ﬁshing businesses.
Residents’ health, as well as tourism, suffered as air quality at the lake declined.119
With the loss of the ﬂood plain, monsoon rains now deluge the lake area, surrounding
land and districts north of Phnom Penh. Many homes have since subsided into the lake.
The lake shore and land nearby are now unstable for building and unsafe for human
habitation.120 Nonetheless, many families have tried to stay in their homes at the lake
even while facing signiﬁcant threats and environmental risks in order to maintain
family life, connections to community, proximity to school and work, and to preserve
as far as possible the ontological stability associated with home.
In early 2009, the ﬁrst eviction notices arrived at Boeung Kak Lake.121 Shukaku’s lease
area affected approximately 4,250 families.122 The UN Committee on Economic, Social
and Cultural Rights [UNCESCR] deﬁnes forced eviction as “the permanent or temporary
removal against their will of individuals, families and/or communities from the homes
and/or land which they occupy, without the provision of and access to appropriate forms
of legal or other protection”.123 Residents were offered three compensation options.124
The ﬁrst option was US$8,500. The second option was a ﬂat at the Damnak Trayeong
housing relocation site and US$500 to assist with the cost of moving.125 This sum did little
to cover expenses and did not compensate income losses during and after relocation,
among other expenses.126 The third option was onsite rehousing. This required residents
to move to the Trapeang Anchanh relocation site for four years while replacement
housing was constructed at Boeung Kak Lake. Nothing ever came of the third option, so
most residents took the second option and relocated to Damnak Trayeong.
Damnak Trayeong is one of ﬁfty-four housing relocation sites scattered on the outskirts
of Phnom Penh.127 The site is approximately twenty kilometres from Boeung Kak Lake, or a
very long and expensive tuktuk ride few Boeung Kak Lake residents can afford.128 Housing
and living conditions at Damnak Trayeong are extremely poor. There is no functioning
sanitation and no clean water sources. Waste is piled in different locations. Most of the
houses are unﬁnished or half-built and are barely habitable.
Some residents have left Damnak Trayeong and are now living with relatives
elsewhere in overcrowded conditions. Others have returned to Boeung Kak Lake to
squat on the site of their former homes and even to rebuild, despite the risk of being
evicted again as well as abundant environmental hazards such as subsidence and lack
of sanitation. But the risk is worth taking because, for most residents, life revolves
119.
120.
121.
122.
123.
124.
125.
126.
127.
128.

Ibid.
See generally Drainage and Flooding Assessment by Bridges Across Borders Cambodia, supra note 5.
District Governor of Daun Penh District, Notiﬁcation No. 180, August 2009.
Letter to World Bank Inspection Panel, Centre on Housing Rights and Evictions, 4 September 2009.
UNESCR, General Comment No. 7: The Right to Adequate Housing (Art.11.1): Forced Evictions, UN
Doc. E/1998/22 (1997).
Notiﬁcation No. 180, supra note 121.
See discussion in UNHRC, Report of the Special Rapporteur on the Situation of Human Rights in
Cambodia, UN Doc. A/HRC/27/70 (2014).
Interviews with former Boeung Kak Lake residents at Damnak Trayeong, 9 September 2014.
Sahmakum Teang Tnaut, “Resettling Phnom Penh—54 and Counting?” Teang Tnaut (2012), online: Teang
Tnaut <http://teangtnaut.org/wp-content/uploads/2013/01/20121218_FF21_relocation-sites_vsFINAL1.pdf>.
Interviews with former Boeung Kak Lake residents at Damnak Trayeong, 9 September 2014.
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around home at the lake: school and work, community and opportunity, belonging
and identity, family, custom, and roots are intrinsically linked to home.
For the World Bank, the land grab at Boeung Kak Lake was a regrettable but
unintended consequence of the project. In 2010, the World Bank Inspection Panel
effectively cleared the organization and its staff from wrongdoing during LMAP.129
It is arguable, however, to what extent the land grab really was unintended. Earlier
we noted how land development projects like LMAP are used to identify “idle” or
“empty” land for development (or, at Boeung Kak Lake, “unclear” and “unknown”
land) and to make land “safe” for investors by bringing it within a system of legal
property rights.130 Whether titled or simply set aside for titling, land becomes attractive
to investors precisely because a state or government has signalled its intention to make
land available for market exploitation. Far from being an “unintended” consequence
of the World Bank project, the transformation of home at the lake, and the sale and
lease of the land to a private investor, can be seen as consistent with LMAP’s goal of
“promoting investment” in Cambodia.
The land grab at Boeung Kak Lake was not a unique event. In Cambodia, land
grabbing has been described as a “prolonged crisis” and “slow-moving calamity”.131
Khmer human rights organization LICADHO estimates that over 2.1 million hectares
of land in Cambodia has been granted by the CPP in land concessions to industrial
agriculture ﬁrms and private developers since 1993, affecting over 400,000
Cambodians.132 The former United Nations Special Rapporteur on the Right to
Adequate Housing, Miloon Kothari, argues that years of civil war followed by “land
grabbing on a massive scale” has exacerbated land conﬂicts in Cambodia and catalysed
land ownership patterns that disadvantage the poor.133 In the next part of the paper,
I turn to the wider “global land grab” and examine international law’s homemaking,
and home-unmaking, work in this context.

A. The Global Land Grab
Phnom Penh’s Olympic Stadium was built between 1963 and 1964 by the celebrated
Khmer architect Van Molyvann. From a sporting centre, the Brutalist masterpiece was
co-opted by the Khmer Rouge during the 1970s as an agitprop parade ground. Today
the stadium remains one of the highest points in the city and is a favourite place for
locals to exercise in the cool of the concrete pylons at dusk. From the rim of the
stadium, one looks out across a landscape expanding in every direction, pockmarked
with the craters of demolition sites, shiny new skyscrapers and apartment towers
piercing through narrow spaces alongside pagodas and French colonial mansions.
Since the mid 2000s, Phnom Penh’s city policy has been to make the capital competitive
Inspection Panel Report, supra note 118.
See supra notes 108, 109.
Map of Cambodia Land Concessions, supra note 107.
Ibid. The ﬁgure of the number of persons affected is from 2003 alone; thus the number would be far
greater including the years prior to that.
133. UNHCR, Report of the Special Rapporteur on Adequate Housing as a Component of the Right to an
Adequate Standard of Living, Miloon Kothari—Addendum—Mission to Cambodia, UN Doc. E/CN.4/
2006/41/Add.3 (2006).

129.
130.
131.
132.
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with other Southeast Asian cities, an aspiration reﬂected in the pace of construction.134
Opened to foreign trade and markets after the isolation of the Khmer Rouge era, and
insulated from the effects of the Asian ﬁnancial crash in the late 1990s, Phnom Penh
now bears all the tumours of neoliberal urban growth in the global South: a building
boom, rising land values, and swelling slums.
The land grab at Boeung Kak Lake can be seen in the context of Phnom Penh’s postconﬂict transformation under the aegis of investor-led global capitalism. However, it
can also be linked to what scholars are now calling the “global land grab”. While the
phenomenon of land grabbing has so far caught the attention of scholars in geography,
political ecology, rural sociology, development, and anthropology, among others,135
international law scholars have been slow to enter the debate, at least in part because
law is seen as epiphenomenal to land grabbing rather than a key driver of it.136 It is
worth spending a moment here sketching out the general idea of land grabbing before
turning to the role of the World Bank in the global land grab, and the implications
for home.
Land grabbing is not a new phenomenon. However, much about its contemporary
phase is debated. Scholars variously refer to “land grabbing”, “land deals”, “largescale land acquisition”, and “large-scale investment in land”.137 Land grabbing is
sometimes the thing to be explained while at other times it is the thing that does the
explaining. What scholars do agree on is the idea that land grabbing is a process that
generally entails the capturing of control of vast tracts of land and other natural
resources through a variety of mechanisms, involving signiﬁcant transfer of capital and
often resulting in shifts in resource use from (for example) farming and forestry to
extractive industries, whether for international or domestic purposes. Lorenzo Cotula
talks about “land control”, that is, “how actors are able to hold onto the land and to
the institutional and political ramiﬁcations of access, claims, and exclusions”.138 The
transactions that lie beneath a land grab are frequently characterized by disparities of
power and market access as between states, investors, smallholders, and the land-poor
in targeted areas.139
So we can see land grabbing as simultaneously a geographically speciﬁc event and
part of a process that brings together different uses of land (production, industry,
agriculture, speculation) with a range of local, national, transnational, and international practices, including planning rules, property regimes, trade policies, and
134. Céline PIERDET, “Private Investors in Phnom Penh (Cambodia) and the Reconﬁguration of the City
Center in Relation to the Periphery Since the 1990s” (2011) 5 Annales de Géographie 486.
135. See supra note 8.
136. See supra note 9.
137. See supra note 8, and infra note 139.
138. Lorenzo COTULA, “The International Political Economy of the Global Land Rush: A Critical Appraisal
of Trends, Scale, Geography and Drivers” (2012) 39 Journal of Peasant Studies 649 at 669.
139. See for example, Ben WHITE, Saturnino BORRAS, Ruth HALL, Ian SCONES, and Wendy WOLFORD,
“The New Enclosures: Critical Perspectives on Corporate Land Deals” (2012) 39 Journal of Peasant
Studies 619; Borras and Franco, supra note 89; Saskia SASSEN, “Land Grabs Today: Feeding the Disassembling of National Territory” (2013) 10 Globalizations 25; Nancy LEE PELUSO and Christian
LUND, “New Frontiers of Land Control: Introduction” (2011) 38 Journal Peasant Studies 667; and
Matias MARGULIS and Tony PORTER, “Governing the Global Land Grab: Multipolarity, Ideas, and
Complexity in Transnational Governance” (2013) 10 Globalizations 65.
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investment law.140 The exact causes and rationales of land grabbing are many and
varied but it is said to be a “massive” and “growing” trend, catalysed by multiple,
overlapping crises—oil, food, and ﬁnance.141 The objectives of land grabbing may
include genuine attempts to secure land for food and fuel production in the face of risks
from unstable commodity markets and scarcity arising from environmental issues such
as drought and climate change (sometimes referred to as the “food-fuel-feed crisis”142)
to speculative acquisition driven by surplus cash withdrawn from precarious enterprises following ﬁnancial crisis.143
In the light of this detailed picture it is less possible to think about land grabbing as a
discrete, “one-off” event. That is, there may be “no one land grab”.144 Land grabbing
might instead be understood as “a series of changing contexts, emergent processes and
forces, and contestations that are producing new conditions and facilitating shifts in
both de jure and de facto land control”.145 While the “grab” itself is important, it
might only mark the beginning of a process: of “land emptying”—gaining access to
and clearing the land for later development—or “land parking”—holding the land
while its value appreciates before reselling at a proﬁt. A large-scale land deal, then,
might be no more than a framework. Concrete deals for leasing land—between private
investors, agribusiness corporations, and local governments, for example—may or
may not emerge, and even when they do they may not result in the actual enclosure of
land, the dispossession of previous users, and the establishment of new production and
labour regimes until many years later.146 Land grabbing is an “amorphous and complex event”.147
While land grabbing remains a conceptual challenge, we can gain some sense of its
real-world signiﬁcance through empirical evidence that indicates that an accelerated
period of dispossession is in motion. Between 2000 and 2016, 26.7 million hectares of
land have been transferred to private investors in large-scale land deals.148 The vast
majority of deals have been made in sub-Saharan Africa (forty-one percent), followed
by Southeast Asia (thirty-two percent), and the Americas and Caribbean (nineteen
percent).149 These data have led scholars to suggest that land grabbing has “spiked” in
the past decade.150 However, the evidence needs to be approached with caution:
collecting data on land grabbing is complicated by legibility problems and is, therefore,
of uneven quality. Marc Edelman worries that oversimpliﬁed claims based on
140. White et al., “The New Enclosures”, supra note 139.
141. Ibid.
142. See generally Margulis et al., supra note 8; and Philip MCMICHAEL, “Land Grabbing and Security
Mercantilism in International Relations” (2013) 10 Globalizations 47.
143. See examples in Margulis et al., supra note 8, and Margulis and Porter, supra note 139.
144. Margulis et al., supra note 8.
145. Ibid. See also Peluso and Lund, supra note 139 at 667.
146. See Cotula, supra note 138, and Lorenzo COTULA, Human Rights, Natural Resource and Investment
Law in a Globalised World: Shades of Grey in the Shadow of the Law (New York: Routledge, 2012).
147. Wily, supra note 9 at 209.
148. Land Matrix, “Analytical Report of the Land Matrix II” (11 October 2016), online: Land Matrix
<http://www.landmatrix.org/en/>.
149. Ibid.
150. White et al., supra note 139 at 620.
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problematic data risks undermining attempts to counter land grabbing, while the
tendency to reduce land grabbing to a quantitative problem distracts from the social
relations it transforms.151
Another perspective on land grabbing comes from critical geographers. These
scholars frame land grabbing as a capitalist colonial practice linked to the creation of
new spatialized regimes of control.152 Recalling the nineteenth century “Scramble for
Africa”, the contemporary phase of land transformation has been described as a
“global land rush”.153 On this view, land grabbing today might be seen less as a unique
event than “a surge within a well-trodden path of expanding and also ever-globalising
capitalism”,154 a bout of “primitive accumulation” of land and natural resources by
elites in both developed and developing country contexts. Land grabbing may be key
not only to the transformation of land, but also to change in wider social, political, and
economic conditions, including the conditions of human habitation.
However, contemporary land grabbing also has characteristics that distinguish it
from the patterns of accumulation in the past. For one, land grabbing today involves
new actors in new places—it is now just as likely to occur “South-South” as “NorthSouth”—and new expressions of, and locations for, sovereign authority over territory,
deterritorialization of power, shifting jurisdictions, and porous borders.155 As Saskia
Sassen argues, land grabbing “widens structural holes in the tissue of national
sovereignty”156 because “what was once part of national sovereign territory is
increasingly repurposed for a foreign ﬁrm or government”.157 The trends and
character of contemporary land grabbing might then be read as signals for the disassembly of national territory, the emergence of a new geopolitics characterized by
non-national forms of authority over territory, such as foreign investors and World
Bank loan conditionalities,158 and the “active making” of new partial, specialized,
cross-border spaces and arrangements.159
With this background, we are now in a position to examine the role of the World
Bank in the global land grab. Arguably, this is not a new role as such but one the World
Bank has arrived at after several decades of policy travelling in a particular direction.
The World Bank’s structural adjustment programmes, beginning in the early 1980s,

151. See generally Marc EDELMAN, “Messy Hectares: Questions about the Epistemology of Land
Grabbing Data” (2013) 40 Journal of Peasant Studies 485.
152. See for example, Stefano LIBERTI, Land Grabbing: Journeys in the New Colonialism (New York: Verso,
2013); and see also Saturnino BORRAS, Christobal KAY, Sergio GÓMEZ, and John WILKINSON,
“Land Grabbing and Global Capitalist Accumulation: Key Features in Latin America” (2012) 33
Canadian Journal of Development Studies 402.
153. Wily, supra note 9 at 209. See also Nicholas BLOMLEY, “Law, Property, and the Geography of Violence: The Frontier, the Survey and the Grid” (2003) 93 Annals of the Association of American Geographers 121.
154. Wily, supra note 9.
155. See Saskia SASSEN, Territory, Authority, Rights: From Medieval to Global Assemblages (Princeton, NJ:
Princeton University Press, 2006).
156. Sassen, supra note 139 at 28–9.
157. Ibid.
158. McMichael, supra note 142.
159. Saskia SASSEN, Expulsions—Brutality and Complexity in the Global Economy (Cambridge, MA:
Belknap, 2014).
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developed into other forms of conditionality in the 1990s and 2000s, in particular
“donee loan agreements”. Donee loan agreements typically use land and land deals
to create new spaces for capital ﬂow. For example, agreements are often conditional
on donee states privatizing resources that previously belonged in the public sector,
such as the development of housing. Sassen argues that one effect of World Bank
restructuring programmes, loans, and conditionalities is to rearrange land for its
“insertion in today’s novel global corporate circuits”.160 These are “disciplining
regimes”161—not simply banking transactions—which tether already weak states to
international institutions as well as to foreign national actors (other states, ﬁrms,
and individual elites) and shape the socioeconomic effects that enable foreign buyers
to access land with ease.162 While corruption, maladministration, and other local
factors are cited by international institutions as reasons for intervening in weak
states, the continuing vulnerability of weak states is convenient for those same institutions to maintain power through access to land and natural resources. “The process
of foreign land acquisitions now under way cannot be understood simply as caused by
the corruption and weakness of host states.”163 Land grabbing should instead be seen
as the product of complex instrumentalities, economic rationalities, and layers of
governance operating at different levels—local, national, transnational, international,
global.
Home at Boeung Kak Lake emerged from the land grab through this sort of
interplay: between the World Bank and the Cambodian government; between the
international development agenda and a national land law system; and between
domestic elites, foreign corporations, and local residents. International law’s homemaking (and home-unmaking) work is one part of this larger web of interactions that
catalyse and condition land grabbing. Homemaking, then, is not a linear process with
deﬁnite beginning and end points. Nor is it always easy or possible to trace lines of
responsibility from international to home and back again, especially in the complicated
context of a land grab. International law’s homemaking work in this arena reﬂects the
increasing interaction taking place in the local and global spheres between diverse
sources of authority, as well as the more intensive and extensive reach of the international into the local.
Recently the World Bank has taken on a new role in the land grabbing debate,
emerging as a leader in the push to regulate large-scale land acquisition. Yet the link
between international law, through the agency of the World Bank, and land grabbing
continues to go unnoticed. In the next part of this paper I brieﬂy examine the regulation
and suggest that it promotes, rather than prevents, land grabbing, with devastating
effects for home. The World Bank’s support for regulating land grabbing is another
dimension of international law’s homemaking and home-unmaking work, here on a
global scale.

160. Sassen, supra note 139 at 25, 30.
161. Ibid., at 30.
162. Roel RAVANERA and Vanessa GORRA, “Commercial Pressures on Land in Asia: An Overview”, IFAD
Contribution to ILC Collaborative Research Project on Commercial Pressures on Land, 2011.
163. Sassen, supra note 139 at 41.
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B. The World Bank and Land Grabbing
With anxieties about land grabbing increasing over the past decade, it has become a hot
topic at the meeting tables of international institutions and multilateral groups such as
the G8164 and the G20.165 It has also prompted a ﬂurry of law-making activity. The
World Bank has been a central player in the push to regulate large-scale land acquisition, arguing that regulation can transform the risks of land transactions into opportunities for investment.166 This position is now crystallized in the two key regulatory
prescriptions: the Principles for Responsible Agricultural Investment that Respects
Rights, Livelihoods and Resources [PRAI]167 and the Voluntary Guidelines on the
Responsible Governance of Tenure of Land and other Natural Resources [Voluntary
Guidelines].168 Both the PRAI and the Voluntary Guidelines were developed by a
coalition of specialized UN agencies led by the World Bank.169 As pro-investment
instruments, their aim is to facilitate land deals and reduce the risks of—but not prevent
—land grabbing. They frame land deals as an equation of “risks” and “opportunities”.
The risks—for example, of a land deal being hampered by lack of property rights,
unfair dealing, or the resistance of local people—can be transformed into opportunities
for investment through “best practice”, a “proper” regulatory environment,170 and by
consulting affected populations.171
It is perhaps not surprising that, on the pro-investment landscape, home interests
are secondary. While the PRAI and the Voluntary Guidelines are concerned about
food security172 and environmental impacts173—which readily relate to agricultural

164. At its 2009 summit, the G8 called for the development of an international framework for responsible
investment in agriculture. See Responsible Leadership for a Sustainable Future, Group of Eight, 2009, at
para. 113b.
165. G20 leaders at the Cannes 2011 summit and the Los Cabos 2012 summit endorsed and encouraged
the implementation of the Voluntary Guidelines and the PRAI (see discussion below). See Leaders
Declaration, Group of Twenty, 2012, online: <http://www.consilium.europa.eu/uedocs/cms_Data/docs/
pressdata/en/ec/131069.pdf>.
166. For an overview of the emergence of these rules, see Saturnino BORRAS, Jennifer FRANCO, and Chunyu
WANG, “The Challenge of Global Governance of Land Grabbing: Changing International Agricultural
Context and Competing Political View and Strategies” (2013) 10 Globalizations 161; and Margulis and
Porter, supra note 139 at 65. See also Saturnino BORRAS and Jennifer FRANCO, “From Threat to
Opportunity? Problems with the Idea of a ‘Code of Conduct’ for Land-Grabbing” (2010) 13 Yale Journal
of Human Rights and Development 507.
167. World Bank, “Principles for Responsible Agricultural Investment That Respects Rights, Livelihoods and
Resources” (2010) [PRAI], online: World Bank <http://siteresources.worldbank.org/INTARD/2145741111138388661/22453321/Principles_Extended.pdf>.
168. “Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the
Context of National Food Security”, Committee on World Food Security and the United Nations Food
and Agriculture Organisation, 2012. See also Philip SEUFERT, “The FAO Voluntary Guidelines on the
Responsible Governance of Tenure of Land, Fisheries and Forests” (2013) 10 Globalizations 1.
169. They were also informed by the Bank’s own 2009 study of large-scale land acquisition across twenty
countries. See World Bank, “Large-Scale Acquisition of Land Rights for Agricultural or Natural
Resource-based Use”, Report, 2009.
170. PRAI, supra note 167 at principle 3.
171. Ibid., at principle 4.
172. Ibid., at principle 2.
173. Ibid., at principle 7. Compare, however, discussion in World Bank, “The Practice of Responsible
Investment Principles in Larger-Scale Agricultural Investments—Implications for Corporate Performance
and Impact on Local Communities”, Discussion Paper, 29 April 2014.
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and industrial productivity—the impact of land deals on local people’s homes goes
unmentioned. And to the extent that home interests are implicitly raised in provisions
for lawful eviction,174 compensation, and resettlement under the PRAI and the
Voluntary Guidelines, home is positioned as a mere good or commodity that can be
exchanged and replaced. Again, this view contrasts with the rich concept of home
I have elaborated in this paper. The pro-investment instruments indicate that the
loss of home—ending in dispossession and eviction arising from a land deal—are not
“risks” to be reduced but rather are accepted as part of, perhaps even an inevitable
part of, a land deal. By providing a framework to facilitate and legitimate land
transactions, and enshrining the loss of home within the logic of development, the
PRAI and the Voluntary Guidelines perpetuate the dispossessory path of economic
growth that underlies the international development agenda pursued by the
World Bank.
The pro-investment response to land grabbing has been matched by a pro-poor, prohuman rights narrative. The United Nations Special Rapporteur on the Right to
Food,175 Olivier De Schutter, has developed a Set of Minimum Principles to Address
the Human Rights Challenge of Large-scale Land Acquisitions and Leases [Minimum
Principles], while Miloon Kothari has proposed the Basic Principles and Guidelines on
Development-based Evictions and Displacement [Basic Principles].176 The International Land Coalition has also adopted the Tirana Declaration, which deﬁnes land
grabbing as a human rights violation.177
While these are welcome developments, when we examine the instruments from the
perspective of home the difference between the pro-investment and pro-human rights
camps appears limited. Neither the Minimum Principles nor the Basic Principles call for
land grabbing to be rolled back. Instead, their aim is to mitigate human rights violations arising from large-scale land acquisition while still allowing the practice. Both the
Minimum Principles and the Basic Principles authorize eviction and resettlement,
accepting this as part of the reality of land deals.178 In this way, the pro-poor, prohuman rights instruments tacitly legitimize the same dispossessory path of economic
growth promoted by the pro-investment regulation and fall within the now-familiar
discipline and logic of capitalist land transformation.
Further, the pro-human rights instruments suffer from the contradiction that, on the
one hand, they authorize and facilitate a neoliberal development strategy through
the transformation of home into property and the commodiﬁcation of land while, on
the other hand, they provide a modality through which social movements can oppose

174. For example, Voluntary Guidelines, supra note 168 at general principle 3.1(4).
175. UNHRC, “Report of the Special Rapporteur on the Right to Food, Olivier De Schutter—Addendum—
Large-Scale Land Acquisitions and Leases: A Set of Minimum Principles and Measures to Address the
Human Rights Challenge”, UN Doc. A/HRC/13/33/Ad.2 (2009).
176. “Basic Principles and Guidelines on Development-based Evictions and Displacement: Annex I of the
Report of the Special Rapporteur on Adequate Housing as a Component of the Right to an Adequate
Standard of Living”, UN Doc. A/HRC/4/18/annex (2007).
177. Tirana Declaration, 26 May 2011, drafted at the international conference on “Securing Land Access for
the Poor in Times of Intensiﬁed Natural Resources Competition”, 24–26 May 2011.
178. Minimum Principles, supra note 175 at 2.
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and resist the dispossessory consequences of that strategy.179 This contradiction
reﬂects an attempt to broker a compromise between groups vulnerable to dispossession
from land grabbing and dominant groups whose interests are linked to the exploitation
of the spaces being opened up by market-oriented reforms in the unfolding process of
neoliberalization in the global South, a paradigm that has been noted by scholars in
other contexts.180 Even where such a compromise results in rights to compensation and
resettlement, the fact remains that the regulation yokes international law to a regime of
dispossession through the regulation. This also speaks to the tension in which international law in the development context frequently exacerbates and even reproduces
the struggles it sets out to oppose.181
Further, whether pro-investment or pro-human rights, the regulation of land grabbing facilitates the transformation of home into property. While as soft law the regulation is not enforceable in international law, it does, however, form the backdrop to,
or elucidate the ways in which, international law norms, duties, and activities are
shaped and operate. Moreover, soft-law rules endorsed by international organizations
such as the Bank carry normative force in their potential to “harden” into formal
international legal rules, as Benedict Kingsbury has argued.182 The transformation of
home into property through the regulation and facilitation of large-scale land acquisition gives rise to opportunities for speculation, and in turn results in the dispossession
of inhabitants and the reorganization and accumulation of wealth away from the poor
to the more secure. This type of home-unmaking work involves reconstituting and
reshaping home in destructive ways and ignoring, or denying, the important connections between home and notions of community, tradition, homeland, and memory for
inhabitants. It also dismisses the potential of home as a place of radical engagement and
possibility for international law to effect redistributive outcomes in the development
context. In the ﬁnal section of this paper, I turn to those possibilities.

v. home and radical engagement
The “BK13”—a group of thirteen Boeung Kak Lake women—have become famous for
mobilizing their community in a long-running campaign against the World Bank and
the evictions. They have won some small victories: it was in response to their demands
that the World Bank investigated LMAP,183 and they have even caught the attention of
179. See further Thomas POGGE, “Recognized and Violated by International Law: The Human Rights of the
Global Poor” (2005) 18 Leiden Journal of International Law 717.
180. For example, see Kenneth NIELSEN and Alf NILSEN, “Law Struggles and Hegemonic Processes in
Neoliberal India: Gramscian Reﬂections on Land Acquisition Legislation” (2015) 12 Globalizations 203.
181. See generally Antony ANGHIE, Bhupinder CHIMNI, Karin MICKELSON, and Obiora OKAFOR, The
Third World and International Order: Law, Politics and Globalization (Leiden: Martinus Nijhoff, 2003).
182. Benedict KINGSBURY, “Operational Policies of International Institutions as Part of the Law-making
Process: The World Bank and Indigenous Peoples” in Guy GOODWIN-GILL and Stefan TALMON,
eds., The Reality of International Law: Essays in Honour of Ian Brownlie (Oxford: Oxford University
Press, 1999), at 323–42. See also Alvaro SANTOS, “The World Bank’s Uses of the ‘Rule of Law’ Promise
in Economic Development” in David TRUBEK and Alvaro SANTOS, eds., The New Law and Economic
Development: A Critical Appraisal (Cambridge: Cambridge University Press, 2006), at 253–300.
183. Inspection Panel Report, supra note 118.
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the US Congress, which called for the World Bank to remedy the Lake situation.184
This has nonetheless come at a personal cost to the BK13. All of the women have been
arbitrarily detained, most have suffered police beatings, and many have been subjected
to multiple evictions as they attempt to protect their homes.
The BK13 campaign brings to light how the World Bank’s intervention at the Lake,
and the land grab that followed, transformed home into a place of radical engagement.
The Lake home is now the centre of a local resistance movement. That resistance in
turn illuminates the emancipatory qualities of home. For Boeung Kak Lake residents,
home at the Lake is associated with the freedom to live in a way that is meaningful to
them. The loss of home, and the loss of the freedom integrally related to home, is worth
ﬁghting for. Yet while the potential for home as a place of radical engagement is well
discussed in the wider literature,185 this is not part of discussions about local struggles
against land grabs, and certainly has not been positioned within international legal
problematics.
The transformation of home at the Lake as a place of radical engagement illuminates
another dimension of international law’s homemaking work. While scholars have
considered organized and everyday resistance “from below” in the land grabbing
context from the perspective of social movements theory and critical agrarian studies,186 this paper has sought to show that international law also conditions, accompanies, and fosters exercises of resistance at home. In doing so, international law is
involved in shaping and activating the emancipatory qualities of home. This is not to
discount, however, that resistance may be forced upon inhabitants. As Homi Bhahba
has observed, “[h]ome may be a mode of living made into a metaphor of survival”.187
Nonetheless, resistance can be empowering.188 For Boeung Kak Lake residents, the
loss of home has prompted community organization, forged solidarity and support
networks, and attracted national and international attention to conditions at the
Lake and wider land problems in Cambodia. It has also led to opportunities for
self-advancement.189
Home as a place of radical engagement, shaped by the interventions of international
law, also reﬂects the nature of international law’s homemaking work as an interplay of
experiences and processes operating at different levels: from the personal, intimate, and
everyday sphere of home to the national, international, and global. The BK13 campaign connects intimate, local experiences of eviction and dispossession to global
184. See US Congress, 2014 Consolidated Appropriations Act, at s. 7043(c)(5); and Joint Civil Society, “US
Congress Passes Law Demanding Redress for Boeung Kak Community, Pressures World Bank to Take
Action”, Media Statement,16 January 2012.
185. See for example, Bell HOOKS, “Homeplace: A Site of Resistance” in Bell HOOKS, Yearning: Race,
Gender, and Cultural Politics (New York: Southend Press, 1990); Honig, supra note 23; and Young,
supra note 23.
186. See in particular, Ruth HALL, Marc EDELMAN, Saturnino BORRAS, Ian SCOONES, Ben WHITE, and
Wendy WOLFORD, “Resistance, Acquiescence or Incorporation? An Introduction to Land Grabbing
and Political Reactions ‘from Below’” (2015) 42 Journal of Peasant Studies 467, and papers in that
volume.
187. Bhabha, supra note 52 at 11.
188. See further Hall et al., supra note 186.
189. The documentary Even A Bird Needs A Nest (Divali Films 2012), was made about a Boeung Kak Lake
resident and activist, tracing their campaign against evictions at the lake. See also supra note 1.
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debates and high stakes decision-making about land transformation, development,
agricultural capitalism, and economic growth in developing countries—and the
rearrangements of territory, power, and authority consequent to this—in
which international law is also increasingly involved. The slogan on one activist’s
t-shirt—“The whole world is watching”—powerfully draws attention to that
connection. International law’s homemaking opens up a view onto how all laws—
local, customary, subnational, national, transnational, international—can be seen as
part of an unfolding global legal order.190
Finally, the connection between home, the international, and the global is signiﬁcant
because it disrupts the assumption that the technical and economic activities of development and land deals are separate from the material, affective, and imaginary
meanings and experiences of home. It also unsettles the binaries of private/public,
inside/outside, male/female, home/work that have traditionally kept home out of the
international domain. Far from being a pre-political, mundane, or irrelevant place,
home is where personal relations intersect with public and political agendas. The home
that emerges from the World Bank’s intervention at Boeung Kak Lake is a personal and
private realm as well as a public and political place, navigated and negotiated in
international space, and central to a number of urgent global challenges.

v. conclusion: home as an analytical tool
While home is not a familiar concept in international law, in this paper I have argued
that the discipline is involved in profound transformations of home. Home can—and
should—be a subject of analysis for international law scholars. However, just as
important is understanding that home can also be a valuable analytical tool in itself. At
Boeung Kak Lake, when we look through the lens of home, we see how international
law constitutes different experiences of home. The World Bank’s activities at the Lake,
and the land grab that followed, resulted in loss, suffering, and struggle as well as
radical engagement. Taking home as an analytical tool also exposes conﬂicts and
compromises at the heart of the international development project. For the World
Bank, the “best use” of home is as land, property, and investment. As we have seen,
land and property can be exchanged, alienated, replaced, and compensated in pursuit
of economic growth and productivity. Yet for Boeung Kak Lake residents, the “best
use” of home is as a home. For the BK13 and other residents evicted or facing eviction
from the Lake, home is intrinsically linked to being and belonging, family and identity,
the preservation of custom and tradition, connection to homeland and memory of the
past, and hope for the future. These material, affective, and imaginary meanings and
experiences of home are neither visible nor valued in the international development
agenda.
Examining the World Bank’s involvement in efforts to regulate large-scale land
acquisition from the perspective of home reveals other ways that international
law engages in homemaking and home-unmaking work. The regulation of land
190. See further Eve DARIAN-SMITH, Laws and Societies in Global Contexts (Cambridge: Cambridge
University Press, 2013).
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grabbing—whether pro-investment or pro-human rights—facilitates and legitimates
transactions in land. In doing so, it consecrates the existing privilege of states and
power-holders to access, occupy, and use the land of the poor, and to pursue dispossessory paths of economic growth. The World Bank’s championing of the regulation makes it complicit in the profound transformations of home that result from land
grabbing.
Seeing through the lens of home also reveals how home is a space of negotiation and
conﬂict, subject to the interpellation and disciplines of the international development
agenda and enfolded within international law’s discursive organization of daily life. At
Boeung Kak Lake, the World Bank reached into the intimate sphere of home, mixing
international governance with local authority to shape home in particular ways.
Meanwhile, while home is deeply implicated in the land grabbing regulation, home
interests are barely acknowledged. To the extent that they are—such as through
requirements for lawful eviction and resettlement—the potential to resist disruptions at
home is stiﬂed in a compromise between local people and investors.
In these ways, the concept of home illuminates international law’s homemaking and
home-unmaking work, and renders visible experiences of loss, suffering, and struggle,
as well as radical engagement, that are not otherwise captured or expressed in international law and which may also be suppressed or denied. The scale and pace of
contemporary transformations in human habitation and the centrality of home to a
number of acute global challenges, alongside the paradigm shift from the global to the
local in international law scholarship, makes more urgent the need to ask how our
homes are linked to the norms, ambitions, and contradictions of the international legal
order. The concept of home I have discussed in this paper could be taken up by international law scholars to begin to address home in their work.
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Abstract
Indonesia has been burning or sinking foreign vessels in its efforts to combat illegal, unreported, and unregulated ﬁshing in its exclusive economic zone. Opinions on how much
longer this measure should continue are manifold. While political issues may easily mask
the situation, the underlying legal question remains: whether burning or sinking foreign
vessels is a legal and necessary enforcement measure for Indonesia. Even though Article
() of the UN Convention on the Law of the Sea does not make any reference to this
type of measure, it allows coastal states to take measures that are “necessary to ensure
compliance with their laws and regulations”. This paper examines the meaning of the
term “necessary” within the ambit of Article () to evaluate whether Indonesia’s
measure to burn or sink foreign vessels is necessary.

As the world’s second-largest seafood producer, Indonesia claims to suffer a massive
amount of economic and environmental losses from illegal, unreported, and unregulated ﬁshing [IUU ﬁshing]. Indonesia’s Presidential Task Force to Prevent and Combat
Illegal Fishing [Task Force on Illegal Fishing] has cited a study that Indonesia has suffered losses up to bn Indonesian Rupiah [IDR] which is about US$, from
 to . This ﬁgure, however, represents losses from only twelve out of
Indonesia’s  ﬁshing ports in a given year. Indonesia’s Minister of Marine
Affairs and Fisheries, however, had asserted that the losses suffered by Indonesia
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Mas A. SANTOSA, “Indonesia’s Multi-door Approach in Combating Fisheries Crime: The Fight
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by Arif Satria, advisor for Indonesia’s Ministry of Marine Affairs and Fisheries, for a one-year period
between  and .
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had once reached IDR ,tn, or about US$bn. Given its generally concealed
nature, it is hard to quantify the exact losses resulting from IUU ﬁshing. Thus, an estimate of losses has limited use, beyond the need to say that IUU ﬁshing is a major
problem for Indonesia’s ﬁsheries.
As a result, for the past four years, Indonesia has intensiﬁed its efforts against IUU
ﬁshing by employing a more stringent measure in the form of burning or sinking foreign vessels. This so-called “special measure” applies in all of Indonesia’s ﬁsheries
management zones that includes Indonesia’s internal waters, archipelagic waters, territorial sea, and exclusive economic zone [EEZ]. Even though IUU ﬁshing can occur in
all of those zones, Indonesia has mostly focused on ﬁsheries violations in the EEZ.
Initially, the practice of burning or sinking foreign vessels was carried out based on
Article  of the Law No.  of  on Fisheries [Fisheries Law]. This law
authorizes Indonesia’s patrol vessels to take “special measures” in the form of burning
or sinking foreign ﬁshing vessels based on sufﬁcient preliminary evidence. On the
other hand, Article A of the same law allows the destruction of a vessel—as an
object of ﬁsheries crime—by prior approval from a court. Contrary to popular opinion, this paper argues that Indonesia’s recent practices of sinking or burning vessels
may not invoke either Article  or Article A of the Fisheries Law, but rather a
higher standard by resorting to a ﬁnal and binding court decision. Even though the
Ministry of Marine Affairs and Fisheries [MMAF] has been praised for this measure,
this measure should not be understood as an executive order; instead, it is the product
of a court ruling by an independent and impartial judiciary.
As a party to the United Nations Convention on the Law of the Sea [UNCLOS],
Indonesia is bound to its provisions without reservation. Article () of UNCLOS
addresses a coastal state’s enforcement power in the EEZ. It states that:
the coastal State may, in the exercise of its sovereign rights to explore, exploit, conserve
and manage the living resources in the exclusive economic zone, take such measures,
including boarding, inspection, arrest and judicial proceedings, as may be necessary to
ensure compliance with the laws and regulations adopted by it in conformity with this
Convention.

Even though Article () of UNCLOS does not make any reference to burning or
sinking or destruction of vessels, Indonesia is not the only state applying this measure
aimed at preventing and deterring illegal activities at sea. Despite the absence of a

.
.
.
.

“Susi Akui RI Pernah Rugi Rp , T Akibat Illegal Fishing” CNBC Indonesia ( June ),
online: CNBC Indonesia <https://www.cnbcindonesia.com/news/--/susiakui-ri-pernah-rugi-rp--t-akibat-illegal-ﬁshing>.
Law No.  of  on the Amendment of the Law No.  of  on Fisheries [Law /], art.
().
Ibid., art. A.
United Nations Convention on the Law of the Sea,  December ,  U.N.T.S.  (entered
into force  November ) [UNCLOS], art. () (emphasis added).
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uniformly recognized standard, Malaysia, France, Australia, and the US are a
few other states implementing vessel sinking or destruction as part of its enforcement
measures, particularly for ﬁshing violations in the EEZ.
While many scholars have studied Article () of UNCLOS, particularly concerning the legality of conﬁscation of vessels, less attention has been paid to what the
decision of the International Tribunal on the Law of the Sea [ITLOS] on the M/V
Virginia G case entails to the interpretation and application of Article () of
UNCLOS. In the Judgment of the M/V Virginia G case, the Tribunal had a lengthy
discussion on what constitutes necessary enforcement measures within Article ()
of UNCLOS. Even though the case discusses the validity of the conﬁscation of vessels,
it may provide guidance in determining whether the act of burning or sinking foreign
vessels is a necessary enforcement mechanism to ensure compliance to a coastal state’s
ﬁsheries laws and regulations in the EEZ.
This paper argues that Indonesia’s practice of burning or sinking foreign vessels as
a penalty for IUU ﬁshing activities in its EEZ is necessary within the meaning of
Article () of UNCLOS if such measures meet the proposed necessity test. Part I
of this paper will ﬁrst explore Indonesia’s current state of IUU ﬁshing. Then, Part II
will examine the meaning of the term “necessary” within Article () of
UNCLOS by employing rules on treaty interpretation; this part will also develop a
test to determine the necessity of a coastal state’s enforcement measure in the EEZ.
Part III will apply the proposed test to Indonesia’s measure, concluding that such a
measure is necessary and in compliance with UNCLOS subject to several conditions.
Part IV concludes.

.   ’    

IUU ﬁshing could occur both within and beyond a coastal state’s jurisdiction—a zone
controlled by a Regional Fisheries Management Organization [RFMO]. Even though
the term “IUU ﬁshing” is not deﬁned in UNCLOS, it has been deﬁned in the
International Plan of Action to Prevent, Deter, and Eliminate Illegal, Unreported,

.
.
.
.
.

See Nadirah H. RODZI, “Malaysia Turns Up the Heat, Sets Foreign Boat Ablaze for Illegal Fishing”
The Straits Times ( August ), online: The Straits Times <http://www.straitstimes.com/asia/seasia/malaysia-turns-up-the-heat-sets-foreign-boats-ablaze-for-illegal-ﬁshing>.
See The M/V Virginia G (No. ) (Panama v. Guinea-Bissau), Case No. , Judgment of April ,
, [The M/V Virginia G], Dissenting Opinion Judge Ndiaye,  ITLOS Rep.  at para. .
See Brian WILSON, “Human Rights and Maritime Law Enforcement” ()  Stanford Journal
of International Law .
Ibid.
Prior to the M/V Virginia G case, one of the articles that provide an immense discussion on art. ()
of UNCLOS concludes that even though art. () contains a non-exhaustive list of a coastal state’s
enforcement measures, such measures must provide access to prompt release actions and domestic
recourse. See Laurence BLAKELY, “The End of the Viarsa Saga and the Legality of Australia’s
Vessel Forfeiture Penalty for Illegal Fishing in Its Exclusive Economic Zone” ()  Paciﬁc
Rim Law & Policy Journal .
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and Unregulated Fishing [IPOA-IUU], which serves as a non-binding voluntary instrument within the framework of the Food and Agricultural Organization [FAO] Code of
Conduct for Responsible Fisheries. The IPOA-IUU differentiates between illegal
ﬁshing, unreported ﬁshing, and unregulated ﬁshing. In practice, however, the
terms “IUU ﬁshing” and “illegal ﬁshing” are often used interchangeably. Theilen
has argued that IUU ﬁshing is illegal ﬁshing because the term “illegal ﬁshing” is considered more precise in many situations. Except for the deﬁnitions provided for in
paragraph , the remainder of the text of the IPOA-IUU does not distinguish between
the treatment towards each prong of IUU ﬁshing. If IUU ﬁshing is treated as a single
concept, it may be generally understood as an activity of capturing marine living
resources without proper permission—either from a coastal state or an RFMO—or
in violation of national or international conservation measures.
As a civil law country, Indonesia relies heavily on statutes and ministerial regulations to conduct anti-IUU ﬁshing operations. Despite a strong political will to combat
IUU ﬁshing, Indonesian law does not provide any deﬁnition of IUU ﬁshing, except for
its National Plan of Action to Prevent and to Combat IUU Fishing which adopted the
IPOA-IUU deﬁnitions. It may also explain why Indonesia names its task force as the
“Task Force on Illegal Fishing”, rather than the “Task Force on IUU Fishing”, even
though its mandate also includes unreported ﬁshing.
Meanwhile, Indonesia’s Fisheries Law makes numerous references to “ﬁsheries
crime” even though it neither deﬁnes it nor distinguishes it from IUU ﬁshing. On
one occasion, Indonesia’s Minister of Marine Affairs and Fisheries even categorized
what China considered ﬁshing as a transnational organized crime. The Fisheries
Law has, however, differentiated what actions are deemed to be “crimes” and “violations”. Under Indonesia’s criminal law, one of the distinctions between “crimes”
and “violations” is that imprisonment is not applicable for “violations”. The
.
.

.
.
.
.

.
.

Food and Agriculture Organization of the United Nations, “International Plan of Action to Prevent,
Deter and Eliminate Illegal, Unreported, and Unregulated Fishing” ( June ), online: FAO
<http://www.fao.org//a-ye.pdf>.
Illegal ﬁshing is deﬁned as ﬁshing activities that are conducted without a coastal state’s permission, or
in violation of a coastal state’s law, or any regional or international regulation related to ﬁsheries conservation and management. Unreported ﬁshing, on the other hand, is related to how the catch is
documented and reported to the relevant authority. Unregulated ﬁshing refers to ﬁshing activities
for which there is an absence of applicable conservation or management measures, either because
they are conducted by stateless vessels in the area beyond national jurisdiction or by vessels of a nonparty to the RFMO. Ibid.
Jens T. THEILEN, “What’s in a Name? The Illegality of Illegal, Unreported and Unregulated
Fishing” ()  International Journal of Marine and Coastal Law  at , .
Minister of Marine and Fisheries’ Regulation No. Kep./MEN/ on National Plan of Action to
Prevent and to Combat IUU Fishing –.
Presidential Regulation No.  of  on Task Force to Combat Illegal Fishing.
David G. ROSE, “‘China Calls It Fishing, Indonesia Calls It Crime’: Pudjiastuti Finds Her Target for
Oceans Summit” South China Morning Post ( October ), online: South China Morning Post
<https://www.scmp.com/week-asia/geopolitics/article//china-calls-it-ﬁshing-indonesia-callsit-crime-pudjiastuti>.
Law No.  of  on Fisheries, as amended by Law / [Law / as amended by Law
/], art. .
Memorandum of Understanding Between Chief Supreme Court, Minister of Law and Human Rights,
Attorney General, Chief National Police No. /KMA/SKB/X/, M.HH-.HM..,
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Fisheries Law further implies that other actions are also administrative issues, such as
a failure to meet a minimum percentage of Indonesian crew for foreign vessels ﬁshing
in Indonesia’s EEZ, and transhipment of ﬁsh in non-designated ports. This
approach may demonstrate that Indonesia generally perceives illegal ﬁshing or IUU
ﬁshing under the ﬁsheries crimes framework, not merely as ﬁsheries management
issues. The fact that illegal ﬁshing cases are tried in a criminal court may further
conﬁrm this understanding. Past cases further reiterate that ﬁsheries courts generally
view illegal ﬁshing as “ﬁsh theft”.
In , Indonesia’s Minister of Marine Affairs and Fisheries issued a moratorium
that prohibited the issuance of ﬁshing licences for all ﬁshing vessels built outside
Indonesia. The moratorium was mainly targeted at former foreign vessels that
had been reﬂagged as Indonesian vessels—commonly referred to by the MMAF as
“ex-foreign vessels”, though they were technically Indonesian vessels by registration
due to reﬂagging. The moratorium, which was initially intended for a period between
November  and April , was extended for six months and ﬁnally lifted in
October . Then, in , the Task Force on Illegal Fishing investigated ,
“ex-foreign” ﬁshing vessels to identify their compliance level and to analyze their IUU
ﬁshing activities. The investigation found varying degrees of violations, including
forgery of vessels’ documents, double ﬂagging and double registration, ﬁshing without appropriate licences and documents, deactivation of a vessel’s transmitter, illegal
transhipment at sea, forgery of logbook records, ﬁshing outside the permitted ﬁshing
ground, and use of prohibited ﬁshing gear.

.
.
.
.

.
.

.
.
.
.

KEP-/E/EJP//, B//X/ of  on the Implementation of The Limits of Petty Crimes
and The Total Fines, Prompt Investigation, and Implementation of Restorative Justice, art. ().
Law /, supra note , art. A.
Ibid., art. ().
See Law / as amended by Law /, supra note , arts. , ; Law /, supra
note , arts. C, A, B, C, A, and commentary, art. .
Law /, supra note , art. ; Law / as amended by Law /, supra note , art.
. Indonesia has designated ﬁve Fisheries Courts in North Jakarta, Medan, Pontianak, Bitung, and
Tual to adjudicate ﬁsheries crimes. Crimes occurring outside the territory of these courts remain tried
in the respective District Courts.
See Decision of High Court of Jayapura No. ./Pid.Sus-Prk//PT JAP (Indonesia v. Guo
Yunping); Decision of High Court of Pekanbaru No. /Pid.Sus//PT PBR (Indonesia
v. Huynh Duy Phu).
Minister of Marine Affairs and Fisheries’ Regulation No. /PERMEN-KP/ on Fishing
Moratorium in Indonesia’s Fishing Zones [Minister’s Regulation /], art. (). In addition
to the moratorium, the Minister also issued a ban on transhipment and the use of unsustainable ﬁshing gear. See Minister of Marine Affairs and Fisheries’ Regulation No.  of  on the Prohibition
of Trawls and Seine Nets in Indonesia’s Fisheries Management Zone.
Minister’s Regulation /, art. .
Minister of Marine Affairs and Fisheries’ Regulation No.  of  on the Amendment of Minister
of Marine and Fisheries’ Regulation No. /PERMEN-KP/ on Fishing Moratorium in
Indonesia’s Fishing Zones, art. .
Santosa, supra note .
Ibid.
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The Task Force on Illegal Fishing further reported that all of those ,
“ex-foreign” vessels had breached Indonesian law. Based on the report, all of
those vessels are now blacklisted and deregistered. As another follow-up action,
the most recent Indonesian negative investment list now includes the prohibition of
“ex-foreign” vessels, foreign vessels, and foreign investment in Indonesia’s capture
ﬁsheries industries. Thus, even though the moratorium has long ended, “ex-foreign”
and foreign vessels are now banned from ﬁshing in Indonesia’s ﬁsheries management
zone that includes the EEZ. As of , MMAF submitted that there were  vessels destroyed from October  to August . Vietnamese vessels dominate the
number with  vessels, followed by ninety Philippine vessels, ﬁfty Thai vessels,
forty-one Malaysian vessels, twenty-six Indonesian vessels, two Papua New
Guinean vessels, one Chinese vessel, one Belize vessel, and one stateless vessel.

.      ’ 
     
Within an EEZ, a coastal state has sovereign rights to explore, exploit, conserve, and
manage living natural resources. In the M/V Virginia G case, ITLOS found that the
term “sovereign rights” includes a coastal state’s right to take the necessary enforcement measures, which include measures such as “boarding, inspection, arrest, and
judicial proceedings” against a vessel and its crew as may be “necessary to ensure
compliance with [coastal state’s] laws and regulations”. Neither UNCLOS nor
the Virginia Commentaries identify any criteria for determining what measures

.
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.
.
.
.
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Yunus HUSEIN, “Indonesia’s Approach in Tackling Fisheries Crime: Strategy on Combating IUU
Fishing and Post Moratorium Policies Plan” ( October ), online: Fishcrime <http://www.ﬁshcrime.info/assets/Uploads/Yunus-Husein-Indonesian-Approach-To-Tackling-Fisheries-Crime.pdf>.
The list of the blacklisted vessels is spelled out in the Letters of the Secretary General of the Ministry
of Marine Affairs and Fisheries Number B-/SJ// and B-/SJ/VI/ which were issued
on  February  and  June , respectively. The letters also identify eighty-one persons and
entities that do not make the list, meaning, they have never received administrative sanctions, are not
being investigated, and still have tolerable level of compliance to Indonesian ﬁsheries laws and regulations. The country of origin of the blacklisted vessels varies: Australia, Belize, China,
Honduras, Japan, Panama, the Philippines, South Korea, Taiwan, Thailand, Vietnam, and the US.
See Presidential Regulation No.  of  on the List of Business Fields Closed and Opened with
Conditions to Investment at .
Indonesia’s ﬁsheries management zone includes Indonesian waters, Indonesia’s EEZ, and freshwater
areas such as rivers, lakes, reservoirs, swamps, or other potential ﬁshing zones in Indonesia. See Law
No.  of  as amended by Law /, supra note , art. ().
“Hari Kemerdekaan, Pemerintah Tenggelamkan  Kapal Pelaku Illegal Fishing” ( August
), online: Kementerian Kelautan dan Perikanan Republik Indonesia <https://kkp.go.id/artikel/
-hari-kemerdekaan-pemerintah-tenggelamkan--kapal-pelaku-illegal-ﬁshing>.
Ibid.
UNCLOS, supra note , art. ().
The M/V Virginia G, supra note  at para. .
UNCLOS, supra note , art. ().
Virginia Commentaries refer to the seven-volume commentary to UNCLOS, prepared by Myron
Nordquist and others under the auspices of the University of Virginia Center for Oceans Law and
Policy. ITLOS has acknowledged the commentaries as the “most authoritative” source on the
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are considered “necessary” within the ambit of Article () of UNCLOS.
Nevertheless, the M/V Virginia G case may indicate how an international tribunal
would examine whether the destruction of vessels to punish and deter IUU ﬁshing
in a coastal state’s EEZ is a valid enforcement mechanism under international law.
In this section, to determine the scope and meaning of Article () of UNCLOS,
its terms will be interpreted according to the general rules of treaty interpretation.
First, this section will look closely at the ordinary meaning of the term “necessary”.
Then, it will examine the context surrounding the term “necessary” in the light of the
object and purpose of Article . To conclude, it will establish a necessity test based
on the ﬁndings.

A. The Ordinary Meaning of the Term “Necessary”
In the M/V Virginia G case, Panama asked ITLOS to decide whether conﬁscation of
Virginia G, a Panamanian oil tanker, by Guinea-Bissau, exceeded what is permitted
under Article () of UNCLOS. Virginia G was contracted to supply gas to four
Mauritanian ﬁshing vessels—Amabal I, Amabal II, Rimbal I, and Rimbal II—in
the EEZ of Guinea-Bissau on two different but consecutive days. On the day of
the arrest, it was supplying gas oil to Amabal I and II. It was then arrested together
with them.
Guinea-Bissau arrested Virginia G because it considered Virginia G unauthorized
to conduct bunkering of ships ﬁshing in its EEZ. The owner of Virginia G then
requested its release, but Guinea-Bissau refused because Guinea-Bissau considered
that the time limit to request a release had lapsed. Accordingly, Guinea-Bissau proceeded to conﬁscate Virginia G and all the cargo on board. The owner of Virginia G
then requested interim measures before the Regional Court of Bissau, and the Court
ordered the suspension of the conﬁscation. However, Guinea-Bissau’s Secretary of
State of the Treasury ordered the discharge of Virginia G’s gas cargo. Again, the
Virginia G’s owner requested interim measures before the Regional Court of
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Convention. See The M/V Saiga (St. Vincent & Grenadines v. Guinea), ITLOS Case No. , Order of
 July , at .
Arts.  and  of the Vienna Convention on the Law of Treaties are the heart of the formulation for
treaty interpretation; the ICJ has recognized both norms to bear the status of a customary international law. See Vienna Convention on the Law of Treaties,  May ,  U.N.T.S. 
(entered into force  January ) [VCLT]; Sovereignty over Pulau Ligitan and Pulau Sipadan
(Indonesia v. Malaysia), Judgment of  December , I.C.J., at .
The M/V Virginia G (No. ) (Panama v. Guinea-Bissau), Case No. , Judgment of April , ,
 ITLOS Rep. , Memorial of the Republic of Panama [Memorial of the Republic of Panama],
at .
The M/V Virginia G, supra note  at .
Ibid., at –.
Ibid., at .
Ibid., at .
Ibid., at , , .
Ibid., at .
Ibid., at .
Ibid., at .
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Bissau, and the Court decided in his favour and ordered the immediate return of the
cargo. Eventually, Guinea-Bissau released the vessel and considered the previous
conﬁscation order repealed.
Before ITLOS, Panama asked the Tribunal whether Guinea-Bissau had violated
UNCLOS when it arrested and conﬁscated Virginia G. The Tribunal found that,
under Guinea-Bissau laws and regulations, ﬁshing vessels that violated
Guinea-Bissau ﬁsheries regulations would be conﬁscated ex-ofﬁcio, along with their
gear, equipment, and ﬁshery products. It noted that Article () of UNCLOS
makes no reference to the conﬁscation of vessels, even though many coastal states
do conﬁscate ﬁshing vessels as a sanction for EEZ violations. It thus recognized
the need to interpret Article () of UNCLOS “in the light of the practice of coastal
states on the sanctioning of violations of ﬁshing laws and regulations”. Even though
the main text of the Judgment did not discuss in detail how Article () should be
interpreted and applied, several judges made separate and dissenting opinions addressing the issue of interpretation of Article ().
As a rule of custom, the general rules of treaty interpretation follow the Vienna
Convention on the Law of Treaties [VCLT]. The ﬁrst element of these rules requires
looking for the ordinary meaning of the terms of the treaty, which is the meaning that
is “regular, normal, or customary”. International courts often turn to dictionaries to
ﬁnd that kind of meaning. Black’s Law Dictionary deﬁnes “necessary” as “that is
needed for some purpose or reason; essential; that must exist or happen and cannot be
avoided; inevitable”. It can also mean “needed to be done, achieved, or present;
essential”. These meanings are good starting points that give a general idea of the
meaning of the word “necessary”.
Meanwhile, other international courts and tribunals have considered a range of
meanings to the term “necessary”. In Korea–Various Measures on Beef, the World
Trade Organisation [WTO] Appellate Body examined whether South Korea’s prohibition of retail sales of both domestic and imported beef products [dual retail system]
was justiﬁed as general exceptions under Article XX(d) of the General Agreement on
Tariffs and Trade  [GATT ]. Earlier, the WTO Panel had found that
.
.
.
.
.
.
.

.
.
.
.
.

Ibid., at .
Ibid., at .
Ibid., at .
Ibid., at .
Ibid., at –.
Ibid., at .
See The M/V Virginia G, supra note , Separate Opinion of Judge Paik, Dissenting Opinion of Judge
Ndiaye, Dissenting Opinion of Judge Jesus, Dissenting Opinion of Judge Servulo Correia, Joint
Dissenting Opinion of Vice-President Hoffmann and Judges Marotta Rangel, Chandrasekhara
Rao, James L. Kateka, Zhiguo Gao, and Boualem Bouguetaia.
Oliver DORR and Kirsten SCHMALENBACH, eds. Vienna Convention on the Law of Treaties:
A Commentary (New York: Springer, ) at .
Ibid.
Bryan A. GARNER, ed., Black’s Law Dictionary, th ed. (St Paul, MN: Thomson Reuters, ).
Oxford Dictionary Online, online: Oxford Dictionaries <https://www.oxforddictionaries.com/>.
See Korea–Measures Affecting Imports of Fresh, Chilled and Frozen Beef, Appellate Body Report,
WTO Doc. WT/DS/AB/R, WT/DS/R ( December ) [Korea–Various Measures on

Downloaded from https://www.cambridge.org/core. IP address: 27.104.134.125, on 29 Jun 2020 at 02:59:00, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/S2044251319000183

’           

South Korea’s dual retail system was not necessary to secure compliance with South
Korea’s Unfair Competition Act concerning imported beef, because South Korea had
failed to demonstrate that other reasonably available alternatives were insufﬁcient to
achieve such an objective.
In its evaluation, the WTO Panel examined enforcement measures taken by South
Korea for related products and found that the dual retail system was not utilized.
Instead, South Korea employed traditional WTO-consistent enforcement measures,
such as record-keeping, investigations, policing, and ﬁnes, to enforce the same
Act. The Panel concluded that these alternative measures were reasonably available
to meet South Korea’s desired level of compliance in the beef sector. South Korea
appealed the Panel’s conclusion and rebutted that an examination of the consistent
application to related products is not required to test the necessity of its measures
on beef.
South Korea further submitted that, even though the Panel considered four less
trade-restrictive alternatives, the Panel failed to link them to the objective sought.
South Korea insisted that the alternative measures could not achieve its objective to
secure compliance with its Unfair Competition Act. The Respondents and the thirdcountry participants, however, agreed with the Panel’s ﬁndings. The US, one of the
Respondents, went on to state that the Panel’s examination on other imported food
products was a relevant factor in determining whether other means were reasonably
available to achieve the same result.
In addressing Korea’s appeal, the Panel ﬁrst examined the ordinary meaning of the
word “necessary.” It referred to Black’s Law Dictionary, which cautions that:
[t]his word must be considered in the connection in which it is used, as it is a word susceptible of various meanings. It may import absolute physical necessity or inevitability, or
it may import that which is only convenient, useful, appropriate, suitable, proper, or conducive to the end sought. It is an adjective expressing degrees, and may express mere convenience or that which is indispensable or an absolute physical necessity.

Here, the Panel took a broad view and considered that the word “necessary” is not
limited to measures which are “indispensable” or “of absolute necessity” or
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Beef, Appellate Body Report]; General Agreement on Tariffs and Trade , Marrakesh Agreement
Establishing the World Trade Organization,  April , Annex A,  U.N.T.S. , 
I.L.M.  (entered into force  January ) [GATT ].
Korea–Measures Affecting Imports of Fresh, Chilled and Frozen Beef, Panel Report, WTO Doc. WT/
DS/AB/R, WT/DS/R ( July ) [Korea–Various Measures on Beef, Panel Report] at para.
.
Ibid., at paras. –.
Ibid., at para. .
Ibid., at paras. –.
Korea–Various Measures on Beef, Appellate Body Report, supra note  at para. .
Ibid., at para. .
Ibid., at para. .
Ibid., at paras. , , .
Ibid., at para. .
Ibid., at para. .
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“inevitable” to secure compliance, but other measures may also fall within this
scope. It perceived the term “necessary” in a spectrum between “indispensable”
and “making a contribution to”. In conclusion, it held that:
… determination of whether a measure, which is not “indispensable”, may nevertheless
be “necessary” within the contemplation of Article XX(d), involves in every case a process of weighing and balancing a series of factors which prominently include the contribution made by the compliance measure to the enforcement of the law or regulation at
issue, the importance of the common interests or values protected by that law or regulation, and the accompanying impact of the law or regulation on imports or exports.

The Panel deemed that an examination of related product areas was relevant to test
the necessity of South Korea’s measure. It, however, rejected the introduction of a
“consistency” requirement into the necessary test. It clariﬁed that an examination
of enforcement measures taken against the same illegal activity relating to similar products was useful to evaluate the availability of alternative measures. To be necessary, therefore, South Korea had to show that alternative measures were not
reasonably available or unreasonably burdensome, ﬁnancially or technically.
Having found that possible alternative measures existed in other related product
areas, the Panel concluded that the dual retail system was a disproportionate measure
to the objective sought.
In the M/V Virginia G case, Judge Paik gave a separate opinion which examined
the term “necessary” within Article () of UNCLOS. Similar to Korea–Various
Measures on Beef, his standard of necessity was that “if there is a choice between several appropriate measures, the least onerous (to other protected interests) and equally
effective (in achieving the intended objective) needs to be chosen”. In Korea–
Various Measures on Beef, the Panel also considered the extent to which the measure
contributes to the realization of the end pursued. It asserted that “the greater the contribution, the more easily a measure might be considered to be necessary”. Judge
Paik adopted the same view but with an additional safeguard which suggested that
“the greater the contribution and the less the encroachment, the more likely the measure will be considered to be necessary”.
Judge Paik submitted that the objective of an Article  measure is to ensure compliance with the coastal state’s domestic law, which can involve the acts of remedying
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Ibid., at para. .
Ibid.
Ibid., at para. .
Ibid., at para. .
Ibid., at para. . By asking South Korea to demonstrate that there were no reasonably available
alternative measures which are consistent with WTO rules, the Panel thus followed the standard
in United States–Section  of the Tariff Act of , Panel Report WTO Doc. L/-S/
(adopted  November ), at para. ..
Korea–Various Measures on Beef, Appellate Body Report, supra note  at paras. , , .
The M/V Virginia G, supra note , Separate Opinion of Judge Paik.
Ibid., at para. .
Korea–Various Measures on Beef, Appellate Body Report, supra note  at para. .
The M/V Virginia G, supra note , Separate Opinion of Judge Paik at para.  (emphasis added).
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past wrongs and deterring future wrongs. Interestingly, he referred to the term
“necessary” found in Article XX(d) of GATT  which was discussed at length
in Korea–Various Measures on Beef. He also took some examples from international human rights instruments to emphasize the accomplishment of the policy
objectives enumerated in the provisions.
Judge Paik took a similar approach with the Panel in Korea–Various Measures on
Beef, in which he treated “necessary” on a scale between “a positive obligation to be
imposed on a State taking permissible measures” and “an exceptional condition to
justify measures otherwise inconsistent with treaty obligations”. He classiﬁed
Article () of UNCLOS to fall within the ambit of the former, but Article XX(d)
of GATT  within the latter. If the term “necessary” within Article XX(d) of
GATT  falls into the box of “an exceptional condition to justify measures otherwise inconsistent with treaty obligations”, it will make it identical to the “state of
necessity” under Article  of the ILC Draft Articles on the Responsibility of States
for Internationally Wrongful Acts [ILC Draft Articles on State Responsibility]. It
should be noted, however, that the Panel in Korea–Various Measures on Beef also
interpreted the term “necessary” within Article XX(d) of GATT  in a spectrum
between “making a contribution to” and “absolute necessity”. Thus the Panel does
not only refer to the term “necessary” as a ground for precluding treaty obligations.
Nonetheless, due to the nature of the term “necessary”, which is fact-intensive and
circumstance-dependent, Judge Paik observed that, while international courts or tribunals may be more neutral and impartial, they are “not well positioned to assess
the complexities of local conditions, an understanding of which is critical to [a]
proper determination of necessity”, whereas states taking necessary measures generally have more knowledge of their own circumstances, although they may be
more biased. Judge Paik concluded that a certain degree of discretion should be
allowed to national authorities on a case by case, and issue by issue basis.

B. The Context of the Term “Necessary”
Interpreting the terms of a treaty “in their context” requires looking at the treaty as a
whole. Therefore, the entire text of a treaty must be considered as a “context”. The
.
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Ibid., at para. .
Ibid., at para. .
Ibid., at para. .
Ibid., at para. .
Ibid.
Necessity refers to extraordinary situations where the only means by which a state can protect an
essential interest of its own is by suspending its performance of an international obligation. See
Article  of the Draft Articles on the Responsibilities of States for Internationally Wrongful Acts,
with Commentaries ()  Yearbook of the International Law Commission ; UN Doc. A/
CN./L./Rev.; Draft Articles on the Responsibility of States for Internationally Wrongful
Acts,  August , UN Doc. A// () [ILC Draft Articles on State Responsibility], art. .
The M/V Virginia G, supra note , Separate Opinion of Judge Paik, at para. .
Ibid.
Ibid., at paras. –.
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use of the same term elsewhere in the treaty can also be a consideration. However,
the term “necessary” occurs more than one hundred times within UNCLOS; thus,
ﬁnding the term “necessary” in the other parts of UNCLOS may not offer much help
to the interpretation. Broad use of the same term “necessary” across different
UNCLOS provisions may indicate that the meaning may differ depending on the
context.
As in the Juno Trader case, in which the Tribunal held that Article () of
UNCLOS must be read in the context of Article  as a whole, this paper also suggests that interpreting Article () of UNCLOS requires looking at the remaining
paragraphs of Article . This paper concurs with Judge Paik’s Separate Opinion
in the M/V Virginia G case that the context of Article () is “more ﬂexible and
less compulsory” due to the presence of the modal auxiliary verb “may”. It is
also in accord with the ordinary meaning of the term “necessary” as found in
Korea–Various Measures on Beef, which signiﬁes a spectrum between “indispensable” and “making a contribution to”.
Besides Judge Paik, Judge Jesus also submitted his Separate Opinion in the M/V
Virginia G case, in which he argued that Article () of UNCLOS contains a “general policy” of what measures a coastal state may take in exercising its sovereign rights
in the EEZ. While paragraph  provides for a ﬂag state’s right of prompt release
action, paragraph  establishes restrictions to paragraph  measures. By reading
paragraphs , , and  together, it can be implied that paragraph  is the general
rule of a coastal state’s enforcement measures in the EEZ, and paragraph  is a safeguard to other states’ protected rights, whereas paragraph  is an exception to the
paragraph  rule. Judge Jesus, Judge Ndiaye, and Judge ad hoc Servulo Correia
also shared the same opinion that, if the drafters of UNCLOS desired limitations to
the paragraph  measures, they would have included them in the text, as they did
in paragraph .
All in all, Article () of UNCLOS contains a non-exhaustive list of permitted
coastal state’s enforcement measures. The word “including” within Article () of
UNCLOS also signiﬁes that “boarding, inspection, arrest and judicial proceedings”
are “part of a particular group” or “part of the whole being considered”; in

.
.

Dorr and Schmalenbach, supra note .
For instance, within Part V of UNCLOS, the term “necessary” also occurs in arts. () and (), in
addition to art. (). In art. (), the term “necessary” comes within the purpose of establishing
safety zones around artiﬁcial islands, installations, and structures which fall under the coastal state’s
jurisdiction, whereas in art. (), the term “necessary” arises out of the context of conservation of
species occurring within the EEZ of two or more coastal states.
. The Juno Trader Case (Prompt Release) (St. Vincent and the Grenadines v. Guinea-Bissau), Case No.
, Judgment of  December  [The Juno Trader Case] at para. .
. The M/V Virginia G, supra note , Separate Opinion of Judge Paik at para. .
. Ibid., Dissenting Opinion of Judge Jesus at para. .
. Ibid., at para. .
. See ibid., Dissenting Opinion of Judge Jesus at para. , Dissenting Opinion of Judge Ndiaye at ,
Dissenting Opinion of Judge Servulo Correia at para. .
. Cambridge Dictionary Online, online: Cambridge Dictionary <https://dictionary.cambridge.org/>.
. Oxford Dictionary Online, supra note .
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other words, these measures are merely examples. The Virginia Commentaries also
indicate that a coastal state’s enforcement measures under Article () of
UNCLOS are a “broad but limited authority”, meaning that a coastal state can
take enforcement measures needed in the exercise of its sovereign rights in relation
to the “living resources” speciﬁed in Article (). A broad interpretation of a
coastal state’s enforcement measures would give the coastal state the opportunity to
protect its sovereign rights by means other than those expressly provided for in
Article () of UNCLOS. According to Harrison, the coastal state’s enforcement
measures should only be overruled in extreme circumstances when they are arbitrary
or patently unreasonable or exercised in bad faith.
Such a broad interpretation, however, should not be taken in a manner that would
harm the guaranteed ﬂag state’s rights of prompt release actions. This paper argues
that Article () of UNCLOS also holds a critical consideration to balance such a
broad enforcement power on the part of the coastal state. Article () states that
“arrested vessels and their crew shall be promptly released upon the posting of a reasonable bond or other security”. It provides a reminder that, no matter how broad
a coastal state’s discretion to enforce its laws and regulations, a coastal state must have
due regard to the right of other states, including the right to prompt release. By taking
into account the ordinary meaning of the term “necessary” in paragraph , a coastal
state is generally allowed to take any measure as long as it is within the framework of
“necessary” enforcement measures with due regard to the ﬂag state’s right of prompt
release, and does not include imprisonment or corporal punishment—unless otherwise agreed.

C. The Object and Purpose of Article 
The ordinary meaning of the term “necessary” is not to be determined in the abstract
but in the context of the treaty and its object and purpose. Object and purpose are a
unitary concept that refers to “the goals that the drafters of the treaty hoped to
achieve”. It is generally understood that the preamble of a treaty reﬂects the treaty’s
object and purpose. This paper suggests that the object and purpose of Article ()
can be found in the preamble of UNCLOS and within the provision itself.
Pursuant to the preamble, the drafters of UNCLOS desired “a legal order for the
seas and oceans” which will promote “peaceful uses of the seas and oceans, the equitable and efﬁcient utilization of their resources, the conservation of their living
resources, and the study, protection and preservation of the marine environment”.
. Myron H. NORDQUIST, United Nations Convention on the Law of the Sea, : A Commentary,
Vol. II (The Hague: Martinus Nijhoff, ) at .
. James HARRISON, “Safeguards against Excessive Enforcement Measures in the Exclusive Economic
Zone–Law and Practice” in Henrik RINGBOM, ed., Jurisdiction over Ships: Post-UNCLOS
Developments in the Law of the Sea (Leiden: Brill Nijhoff, ), at .
. UNCLOS, supra note , art. ().
. David S. JONAS and Thomas N. SAUNDERS, “The Object and Purpose of a Treaty: Three
Interpretive Methods” ()  Vanderbilt Journal of Transnational Law  at .
. UNCLOS, supra note , preamble.
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This indicates that the drafters not only hoped to beneﬁt economically from the ocean
but also to conserve it. No single purpose is above the other since UNCLOS is a compromise between competing interests. That is to say that UNCLOS is aiming for
sustainable use of the ocean that reﬂects a balance between economic and environmental interests.
It is also worth noting that the preamble also takes consideration of the “special
interests and needs of developing countries”. This special consideration indicates
that the drafters may have tolerated some degree of ﬂexibility to accommodate
those special interests and needs. Based on this notion, Article () of UNCLOS,
which authorizes enforcement of a coastal state’s laws and regulations to what is
“necessary to ensure compliance”, could be interpreted with the same degree of
ﬂexibility in harmony with the treaty’s object and purpose. This degree of ﬂexibility
is consistent with the ordinary meaning of the term “necessary”, as discussed in the
previous section, which indicates a margin of appreciation to the coastal state’s
enforcement measure.
In the Monte Confurco case, ITLOS suggested that the goal of Article  of
UNCLOS is to strike a fair balance between the interests of coastal states and ﬂag
states, whereas in the M/V Virginia G case, Judge Paik also saw this need to balance conﬂicting interests as the heart of Article . This paper is of the opinion that
UNCLOS always rests on the balancing requirement between relevant interests, either
to harmonize the interests between economic uses of the ocean and environmental
conservation, the interests between developed and developing states, the interests
between coastal and land-locked and geographically disadvantaged states, or the
interests between coastal and ﬂag states. The inclusion of a prompt release provision
in Article () of UNCLOS also provides a stronger suggestion that a balance of
interests is of relevant importance and should always be maintained to attain an international legal order for the oceans.

D. A Test to Determine the Necessity of Indonesia’s Measures
In the M/V Virginia G case, the Tribunal applied a two-tiered test in determining the
necessity of Guinea-Bissau’s measure. It ﬁrst took into account “the practice of coastal
states on the sanctioning of violations of ﬁshing laws and regulations”. Second, it
considered some “mitigating factors” in a particular case. Harrison has pointed
out that the Tribunal’s necessity test was too prescriptive, thus giving little discretion
. Roman DREMLIUGA, “A Note on the Application of Article  of the Law of the Sea Convention
in Light of Climate Change: Views from Russia” ()  Ocean Development and International
Law  at .
. UNCLOS, supra note .
. Ibid., art. ().
. The Monte Confurco (Prompt Release) (Seychelles v. France), Judgment of  December , at
para. .
. The M/V Virginia G, supra note , Separate Opinion of Judge Paik at para. .
. The M/V Virginia G, supra note  at para. .
. Ibid., at para. .
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to the coastal state. Several judges also criticized the approach taken by the
Tribunal. Vice President Hoffman and Judges Rangel, Rao, Kateka, Gao, and
Bouguetaia stressed the importance of the margin of appreciation to the coastal state’s
enforcement measures, and noted that the Tribunal’s power of review was limited to
those measures taken arbitrarily or based on non-existence and patently erroneous
facts.
In his Separate Opinion, Judge Paik proposed a different standard to evaluate
whether a coastal state’s measure could be considered “necessary” within the ambit
of Article () of UNCLOS. In the spirit of leaving some degrees of discretion to
the coastal states, he proposed considering:
the availability of other measures (equally effective and less onerous); the importance to
Guinea-Bissau of the objective sought in taking the conﬁscation measure (i.e., protection
of living resources in the EEZ); the impact of that measure on protected rights of Panama
(the M/V Virginia G) and other states; and the circumstances and manner in which the
conﬁscation measure was taken.

The critical determination to the necessity of a coastal state’s enforcement measure
according to Judge Paik is, therefore, whether there are “available alternatives”
that the coastal state could employ to ensure compliance with its laws and regulations.
Alternatives exist when they are “equally effective” to reach the same end, and “less
onerous” of other states’ protected rights. Meanwhile, the WTO Appellate Body in
Korea–Various Measures on Beef considered alternatives to be available when they
were capable of achieving the same result and not “unreasonably burdensome” to
perform, either ﬁnancially or technically. Both agreed, however, that the contribution
of a measure to the objectives sought is of paramount importance to the availability
consideration. In Korea–Various Measures on Beef, the Panel asserted that:
a treaty interpreter assessing a measure claimed to be necessary to secure compliance of a
WTO-consistent law or regulation may, in appropriate cases, take into account the relative importance of the common interests or values that the law or regulation to be
enforced is intended to protect. The more vital or important those common interests
or values are, the easier it would be to accept as “necessary” a measure designed as an
enforcement instrument.

It also took into account the consistency of measures taken against a similar violation
as a vital element of availability. Even though Judge Paik’s separate opinion suggested
an “effectivity” test, the Tribunal in the M/V Virginia G case seemed to follow a similar “consistency test” in Korea–Various Measures on Beef.  The Tribunal noted

. Harrison, supra note  at .
. The M/V Virginia G, supra note , Dissenting Opinion of Vice President Hoffman and Judges
Marotta Rangel, Chandrasekhara Rao, James L. Kateka, Zhiguo Gao, and Boualem Bouguetaia.
at paras. –.
. Ibid., Separate Opinion of Judge Paik at para. .
. Korea–Various Measures on Beef, Appellate Body Report, supra note  at para.  (emphasis
added).
. The M/V Virginia G, supra note , Separate Opinion of Judge Paik at para. .
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that the ﬁrst two ﬁshing vessels (Amabal I and Amabal II), which were arrested
together with the Virginia G for “a violation of similar gravity”, were only ﬁned
and not conﬁscated, whereas the other two ﬁshing vessels (Rimbal I and Rimbal II)
were neither arrested nor ﬁned. This inconsistency may indicate that
Guinea-Bissau had less intrusive alternatives to either sanction the offence or deter
future offences.
Judge Paik and the Panel in Korea–Various Measures on Beef also showed different
approaches concerning the “impact of a measure” to evaluate the availability of an
alternative. Judge Paik’s model is more outward-looking in that it requires a careful
examination of the impact of a measure on the protected rights of the ﬂag state
and other states. The measure taken must therefore not deny the guaranteed ﬂag
state’s rights for prompt release actions and other states’ high seas freedom that are
compatible with the EEZ regime. On the other hand, the Panel in Korea–Various
Measures on Beef is more inward-looking by way of examining the burden borne
by the coastal state to carry out a measure. Although the test proposed by Judge
Paik did not explicitly mention any consideration of the ﬁnancial and technical burdens that a coastal state may have, he did devote a section to Guinea-Bissau’s economy. He further suggested that Guinea-Bissau’s challenges as a developing country
in policing its vast EEZ, the severe problem of IUU ﬁshing it faces, and the importance
of protecting its EEZ resources, should all be taken into account in assessing the
necessity of the enforcement measure taken by Guinea-Bissau.
Although the ordinary meaning of the term “necessary” indicates a spectrum
between absolute necessity and reasonable contribution, this paper suggests that
necessity within Article () of UNCLOS does not rise to the level of “necessity”
within Article  of the ILC Draft Articles on State Responsibility. In other
words, the term “necessary” within Article () is not used to justify an act that
otherwise breached the Convention. Employing all the elements of necessity under
Article  of the ILC Draft Articles on State Responsibility to determine a coastal
state’s enforcement measures in its EEZ would set a higher bar that goes beyond
the meaning of Article () of UNCLOS. The coastal state is likely to have a
broad margin of appreciation because, if the bar were too high, it would hamper
the coastal state’s conservation and management measures in the EEZ. In the

. Harrison, supra note  at .
. The M/V Virginia G, supra note , Separate Opinion of Judge Paik at paras. –.
. The International Law Commission has codiﬁed the concept of “state of necessity” in art.  of the
ILC Draft Articles on State Responsibility. A state seeking to invoke the necessity defence must meet
several conditions: () the state’s “essential interest” must have been threatened by a “grave and
imminent peril”; () the act must be the “only means” to safeguard that essential interest; and ()
the state must not have “contributed to the occurrence of the state of necessity”. See Article  of
the Draft Articles on the Responsibilities of States for Internationally Wrongful Acts, with
Commentaries, supra note ; Draft Articles on the Responsibility of States for Internationally
Wrongful Acts, supra note .
. James HARRISON, “Article : Enforcement of Laws and Regulations of the Coastal State” in
Alexander PROELSS, ed., United Nations Convention on the Law of the Sea: A Commentary
(Oxford: Hart Publishing, ), at .
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light of modern technology, options of innovative measures could be wide open as
long as the margin of appreciation is preserved.
An analysis of the Tribunal’s decision in the M/V Virginia G case, including the
judges’ separate and dissenting opinions, and the WTO Appellate Body’s ﬁnding in
the Korea–Various Measures on Beef, presents a possible two-part necessity test to
determine whether a non-listed enforcement measure is necessary within the meaning
of Article () of UNCLOS. This test would weigh whether alternative measures
exist to render Indonesia’s measure of burning or sinking vessels as unnecessary.
The ﬁrst part of the test will examine the contribution of a measure to the objective
sought by Indonesia. The second part of the test will take into account the impact of a
measure to both Indonesia and other states, including the ﬂag states.

.      ’

Even though burning or sinking a vessel is not expressly permitted under Article ()
of UNCLOS, it should be permissible if it meets the necessity test. To be necessary
within the meaning of Article () of UNCLOS, Indonesia must demonstrate that
other means are unable to ensure compliance with its laws and regulations, and
that the impact of the preferred measure is less onerous upon other states’ rights
and not unreasonably burdensome for itself. If less severe measures are later found
to be adequate to achieve the same level of compliance, the measure to burn or
sink a vessel may not be necessary any more.
Moreover, Indonesia must show that such a measure is applied on a case-by-case and
issue-by-issue basis in the light of the particular circumstances of the case and the gravity
of the violation. Accordingly, this part will examine all measures taken by Indonesia
against illegal ﬁshing in its EEZ, namely, ﬁnes, expropriation, and burning or sinking
vessels (vessel destruction). The ﬁrst part of the necessity test will investigate the contribution of each measure to the objective sought by Indonesia—to ensure compliance with
Indonesia’s Fisheries Law. The second part of the necessity test will examine the impact
of each measure on both Indonesia and other states, including the ﬂag states. Each of the
measures will then be examined to determine whether Indonesia’s measures to burn or
sink foreign vessels are within the scope and meaning of Article () of UNCLOS.

A. Fines
. The contribution of the measure to the objective sought
Fines are a common type of sanction imposed against ﬁsheries violations under
Indonesia’s Fisheries Law. They are applied in several instances, such as the use of

. Camille GOODMAN, “Striking the Right Balance? Applying the Jurisprudence of International
Tribunals to Coastal State Innovations in International Fisheries Governance” ()  Marine
Policy  at .
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unsustainable ﬁshing practices or ﬁshing gear, ﬁshing without permits, destruction of
the marine environment, forgery of ﬁshing permits, absence of port clearance, and
unlicensed ﬁsheries research. In most illegal ﬁshing cases occurring after ,
Indonesian courts charged vessels’ captains with ﬁnes in a range between IDRbn
(around US$,) and IDRbn (about US$,). One might argue
that the ﬁnes imposed by the courts are relatively low compared to the value of
resources ﬁshed. However, this amount is more than ten times the amount of those
charged in , as captured by the OECD High Seas Task Force. Despite a signiﬁcant increase in ﬁnes, Indonesia still suffers from IUU ﬁshing. Even worse,
Indonesia is unable to recover payment of such ﬁnes from the offenders due to
their inability to pay.

. Impact on Indonesia and other states
The problem of such inability to pay may arise from the fact that the actual owners of
IUU ﬁshing vessels are often not exposed, and one must look behind the corporate
structure of the IUU ﬁshing vessels to possibly compel payment of such ﬁnes or to
conﬁscate assets as deemed necessary. The remaining problem would be how
Indonesia could obtain information regarding who provides the capital and planning
for IUU ﬁshing activities and take legal action against them. In the Volga case, which
involved an arrest of a Russian vessel by Australia for illegally ﬁshing in Australia’s
EEZ, ITLOS refused Australia’s request to disclose the owner and ultimate beneﬁcial owners of the vessel as a condition of the vessel’s release. This case illustrates
one of the difﬁculties of obtaining information regarding the beneﬁcial owners of the
IUU ﬁshing vessels. Even though Indonesian courts have attempted to summon the
owners of the IUU ﬁshing vessels, these efforts have proven futile because Indonesia
does not have sufﬁcient access to information and resources to ﬁnd them.

. See Law / as amended by Law /, supra note , arts. , , , , , , , ,
, , , , ; Law /, supra note , arts. , , A, .
. See Supreme Court Decision No.  K/Pid.Sus/ (Indonesia v. Dao Van Tuan); Supreme Court
Decision No.  K/Pid.Sus/ (Indonesia v. Nguyen Phan Sy); Supreme Court Decision No. 
K/Pid.Sus/ (Indonesia v. Nguyen Van Be); Supreme Court Decision No.  K/Pid.Sus/
(Indonesia v. Le Van Vuong); Supreme Court Decision No.  K/Pid.Sus/ (Indonesia v. Bui
Han Hanh); Supreme Court Decision No.  K/Pid.Sus/ (Indonesia v. Tran Ngoc Quang);
Decision of High Court of Pekanbaru No. /Pid.Sus//PT PBR (Indonesia v. Huynh Duy
Phu); Decision of District Court of Medan No. /Pid.Sus.PRK//PN MDN (Indonesia v. Khin
Maung Win); Decision of High Court of Langsa No. /Pid.Sus//PN LGS (Indonesia
v. Montree Sama-Ae); Decision of High Court of Jayapura No. ./Pid.Sus-Prk//PT JAP
(Indonesia v. Guo Yunping); Supreme Court Decision No.  K/Pid.Sus/ (Indonesia
v. Chen Xiangqi); Decision of District Court of Tanjungpinang No. /Pid.Sus.Prkn//PN.TPg
(Indonesia v. Dang Ngoc Quy).
. See High Seas Task Force, Closing the Net: Stopping Illegal Fishing on the High Seas, Governments
of Australia, Canada, Chile, Namibia, New Zealand, and the UK, WWF, IUCN, and the Earth
Institute at Columbia University (Bellegarde: Sadag, ) at .
. The Volga Case (Prompt Release) (Russia v. Australia), Case No. , Order of  December ,
 I.L.M.  at para. .
. Ibid., at paras. , .
. Interview with the District Court of Ranai (author’s personal communication, ).
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Under Article () of Indonesia’s Penal Code, in cases where ﬁnes are not paid, a
“subsidiary punishment” in the form of conﬁnement or jail shall substitute for the
ﬁnes. However, Article  of the Fisheries Law prohibits “imprisonment” for
ﬁshing violations occurring in the EEZ unless there is a prior agreement between
Indonesia and the other country. The relationship between Article () of
Indonesia’s Criminal Code and Article  of the Fisheries Law has been the central
debate in many of Indonesia’s Supreme Court decisions on illegal ﬁshing in the EEZ.
Since Indonesia does not follow the stare decisis rule, decisions in prior cases are
not binding in future cases. Consequently, there are two different views on the relationship between Article () of Indonesia’s Penal Code and Article  of the
Fisheries Law. The majority of court opinions found that imprisonment cannot be
applied as a secondary punishment for illegal ﬁshing conducted by foreign nationals
in the EEZ. On the other hand, the minority opinions held that imprisonment as a
substitute for ﬁnes does not contradict Article () of UNCLOS. They asserted
that a second-layer punishment in the form of imprisonment should be allowed to
give the law some teeth. Without this option, accused persons will go unpunished,
and Indonesia would have to seek legal or diplomatic efforts to compel them to
pay ﬁnes. Even if the accused persons attempt to leave the country, Indonesian
immigration will not allow them to leave the country and eventually they will be
detained for an indeterminate period which may cost Indonesia a lot more money
than to put them in jail for a speciﬁed period.
The fact that there are many unpaid ﬁnes may explain why there is no uniformity in
the courts’ decisions. On the one hand, courts are bound to interpret the law by international treaties to which Indonesia is a party. On the other hand, if implemented
consistently by Indonesia’s treaty obligations, the treaty’s provisions may not be
effective in providing an appropriate response to ﬁsheries violations in the EEZ.
Even if imprisonment is permissible, some of the Indonesian district courts are
located in remote islands and are not equipped with adequate conﬁnement facilities

. Under Indonesian law, conﬁnement/jail or pidana kurungan only lasts for a minimum of one day and
maximum of one year but can be extended up to one year and four months. See Penal Code of
Indonesia, arts. (), ().
. Penal Code of Indonesia, art. ().
. The exact wording of art.  of the Law / (as amended) is pidana penjara or “imprisonment” which, under Indonesia’s criminal law, can last for a lifetime. See Penal Code of Indonesia,
art. .
. Law / as amended by Law /, supra note , art. .
. See Supreme Court Decision No.  K/Pid.Sus/ (Indonesia v. Nguyen Van Hai); Supreme
Court Decision No.  K/Pid.Sus/ (Indonesia v. Nguyen Van Be); Supreme Court Decision
No.  K/Pid.Sus/ (Indonesia v. Duong Van Tien); Supreme Court Decision No.  K/
Pid.Sus/ (Indonesia v. Le Van Vuong); Supreme Court Decision No.  K/Pid.Sus/
(Indonesia v. Nguyen Phan Sy); Supreme Court Decision No.  K/Pid.Sus/ (Indonesia
v. Tran Ngoc Quang); Supreme Court Decision No.  K/Pid.Sus/ (Indonesia v. Dao Van
Tuan).
. The Court used the term “substitute punishment” and “subsidiary punishment” interchangeably. See
Supreme Court Decision No.  K/Pid.Sus/ (Indonesia v. Bui Han Hanh) at , ; Supreme
Court Decision No.  K/Pid.Sus/ (Indonesia v. Tran Van Se) at , , , .
. Supreme Court Decision No.  K/Pid.Sus/ (Indonesia v. Bui Han Hanh) at .
. Ibid., at .
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—having neither jails nor even minimum immigration detention facilities. The District
Court of Ranai in the Islands of Natuna is one example of Indonesia’s ﬁsheries
courts without such proper conﬁnement facilities. The closest detention facility is in
the city of Tanjung Pinang—about . hours by plane—and in Pontianak on the
island of Borneo where there is no direct ﬂight available. This illustrates the ﬁnancial
and technical difﬁculty that Indonesia may have to face to impose this measure.

B. Expropriation
. The contribution of the measure to the objective sought
Under Article () of the Fisheries Law, objects or tools used in or produced from a
ﬁsheries crime can be expropriated. These may include ﬁshing gear, catches, and
the vessels used to capture or to transport ﬁsh. This expropriation clause is also
reiterated in Article A of the Fisheries Law, while Article C of the Fisheries
Law suggests that an auction could follow an expropriation. Though Article
A signiﬁes that expropriation requires approval from the Head of the District
Court, the Supreme Court has clariﬁed that such approval is only required to
demolish or auction a vessel before trial. If a trial has commenced, the approval
is issued by the Head of the respective District Court or other judges.
If not auctioned, an object or tool of ﬁsheries crime could be delegated to a business group of ﬁshers or a ﬁsheries co-operative. However, donating vessels to a
group of small ﬁshers may be ineffective partly because some of them do not have
adequate ﬁnancial capacity to cover the high operational cost of the vessels.
Going beyond what the law designates, the vessels have also been given away to
selected local governments and educational institutions, but they ended up being
unused and eventually broke down.
Indonesia’s criminal procedural law also permits “conﬁscation” when investigation
or trial is still underway, depending on the safety and durability of the objects or tools,
or ﬁnancial considerations to store them safely. If a vessel is sold in a public auction
. The Natuna Islands consist of about  islands that are located in the South China Sea, off the
northwest coast of Borneo. Natuna is bordering Vietnam and Cambodia in the north, Singapore
in the west, and Malaysia in the east. See “Natuna Archipelago”, online: Indonesia Tourism
<http://www.indonesia-tourism.com/riau-archipelago/natuna.html>.
. Law / as amended by Law /, supra note , art. ().
. Ibid., commentary, art. ().
. Law /, supra note , arts. A, C().
. Ibid., art. A.
. Supreme Court’s Directive No.  of  on the evidence in the form of vessel in ﬁsheries cases
[Supreme Court’s Directive /], at para. b.
. Ibid., at para. c.
. Law /, supra note , art. C().
. Ibid., art. C().
. Interview with the MMAF Civil Servant Investigator of Ranai (author’s personal communication,
).
. Interview with the MMAF Civil Servant Investigator of Bitung (author’s personal communication,
).
. Law No.  of  on the Code of Criminal Procedures, art. ().
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during a trial, the revenue from the auction is held by the court as evidence, pending a ﬁnal court order. In practice, if the accused is found innocent, the revenue will be
returned to him. In contrast, if the court ﬁnds the accused to be guilty, the revenue will
be expropriated for the state.
This measure, however, results in little deterrence because it opens the possibility
for a vessel to ﬁnd its way back to sea or, worse, to the same owner or other IUU ﬁshing operators. The price for an auctioned vessel is generally less than the market price,
ranging from IDRm (about US$) to IDRm (about US$,). The owner
of the vessel—who is not necessarily the accused vessel captain—often buys back
the vessel through an agent. Thus, sometimes the same vessel would get caught
again for the same violation. In short, this measure will be less likely to affect
the owners of the IUU vessels who remain anonymous and untouchable.
For this reason, Indonesia’s Minister of Marine Affairs and Fisheries has strongly
urged the ﬁsheries courts not to allow illegal ﬁshing vessels to be auctioned. Even
though this statement may seem to interfere with judicial independence, it points out
the Ministry’s preferred measure, which favours vessel destruction over other measures. In some cases, courts have used the public policy argument to justify their decisions. In the Huynh Duy Phu case, the High Court of Pekanbaru stated that to
support the government programme and in the light of an alarming rate of “ﬁsh
theft” in Indonesia’s EEZ, all evidence—including vessels—must be expropriated
for demolition. In the Guo Yunping case, the High Court of Jayapura also took
the position that all stakeholders, including the courts, must actively take a role to
deter “ﬁsh theft” in Indonesia’s EEZ.

. Impact on Indonesia and other states
In the EEZ, other states enjoy the right to high-seas freedom as referred to in Article
 of UNCLOS as long as it is compatible with the EEZ regime under Part V.
Where there is incompatibility or conﬂict, the EEZ provisions will prevail.
Freedoms other than those exclusively reserved for the coastal state are still available
. Ibid., art. ().
. In Dao Van Tuan and in Nguyen Van Be, the vessels were sold at auction for IDR ..
(approximately US$) and IDR m (approximately US$,), respectively. See Supreme
Court Decision No.  K/Pid.Sus/ (Indonesia v. Dao Van Tuan) and Supreme Court
Decision No.  K/Pid.Sus/ (Indonesia v. Nguyen Van Be).
. Interview with the District Court of Ranai, supra note .
. In Dao Van Tuan, the Supreme Court considered Tuan’s prior and prolonged acts of illegal ﬁshing.
The Court speciﬁcally stated that Tuan had been illegally ﬁshing in Indonesia’s EEZ for “a long period” and “dozens of times”. See Supreme Court Decision No.  K/Pid.Sus/ (Indonesia
v. Dao Van Tuan) at .
. “Menteri Susi Kecewa Kapal Asing yang Disita Malah Dilelang” CNN Indonesia, ( January ),
online: CNN Indonesia <http://www.cnnindonesia.com/ekonomi/--/menteri-susi-kecewa-kapal-asing-yang-disita-malah-dilelang/>.
. Decision of High Court of Pekanbaru No. /Pid.Sus//PT PBR (Indonesia v. Huynh Duy Phu).
. Decision of High Court of Jayapura No. ./Pid.Sus-Prk//PT JAP (Indonesia v. Guo Yunping).
. UNCLOS, supra note , arts. (), ().
. Ibid., art. ().
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for other states, such as rights to navigation and other non-economic uses of the EEZ.
In addition to a guarantee of exemption from imprisonment or any form of corporal
punishment, other states also have the avenue to request the prompt release of their
vessel and crew.
The prompt release of vessel or crew is a guaranteed right that strikes a balance
between the interests of the coastal state in carrying out its measures against those
of the ﬂag state in preventing excessive measures by the coastal state. Article 
of UNCLOS lists certain conditions for other states to invoke prompt release
actions. In the event of an arrest or detention of foreign vessel, a combined reading
of Articles (), (), and  of UNCLOS shows that there is a condition for both
coastal and ﬂag states to act promptly. First, the coastal state shall promptly notify the
ﬂag state of the action taken and of any penalties that may be imposed to the ﬂag
state’s vessel and crew. After being notiﬁed, the ﬂag state must promptly apply
for a release within ten days from the time of the detention. Upon the posting of
a reasonable bond by the ﬂag state, the coastal state shall promptly release the
detained vessels and crew.
To this day, ITLOS has decided nine prompt release requests. Some cases may even
provide some hints on the application of an unlisted enforcement measure. In the
Grand Prince case, the Juno Trader case, and the Tomimaru case, the detaining states asserted that conﬁscation of a vessel renders an application for its release
without object. In Tomimaru, the Tribunal held that, even though the conﬁscation
of vessels is not expressly permitted in UNCLOS, it must not upset the balance of
the interests of the ﬂag state and the coastal state. The Tribunal went on to say that:
[a] decision to conﬁscate eliminates the provisional character of the detention of the vessel
rendering the procedure for its prompt release without object. Such a decision should not
be taken in such a way as to prevent the shipowner from having recourse to available
domestic judicial remedies, or as to prevent the ﬂag state from resorting to the prompt
release procedure set forth in the Convention; nor should it be taken through proceedings
inconsistent with international standards of due process of law.

. Ibid., art. ().
. See Heiki LINDPERE, “Prompt Release of Detained Foreign Vessels and Crews in Matters of Marine
Environment Protection” ()  International Journal of Legal Information  at –.
. UNCLOS, supra note , art. ().
. Ibid., art. ().
. Ibid., art. ().
. Ibid., art. ().
. The Grand Prince Case (Prompt Release) (Belize v. France), Case No. , Judgment of  April 
at para. .
. The Juno Trader Case, supra note  at paras. , , .
. The Tomimaru Case (Prompt Release) (Japan v. Russia), Case No. , Judgment of  August 
[The Tomimaru Case] at para. .
. Ibid., at paras. , .
. Ibid., at para. . Similarly, in the Juno Trader case, the Tribunal also recognized that humanity and
due process of law considerations are pivotal in exercising the duty of prompt release. See The Juno
Trader Case, supra note  at para. .
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The Tribunal further found that, while a decision is still under review by the domestic
court of the detaining state, the Tribunal is still competent to consider the application
to release a vessel or crew. Consequently, until the decision is ﬁnal and binding, the
ﬂag state still preserves the right to request a release of its vessel or crew upon the posting of a bond, and the coastal state still bears an obligation to release them promptly.
Arguably, even when a decision is already ﬁnal and binding, a ﬂag state may still be
able to bring a claim of release on the ground of inconsistency with international standards of due process of law and obstruction of possible recourse to national or international remedies. Despite the absence of a requirement of exhaustion of local
remedies, by not acting promptly once being notiﬁed of any action taken to its vessel and crew, the ﬂag state faces the risk of measures that could render its prompt
release application without object. In conclusion, even though coastal states may
determine other necessary measures that are not explicitly referred to in Article 
() of UNCLOS, such measures should be carried out when its duty of prompt release
is no longer incumbent upon them or in a manner that does not interfere with the ﬂag
state’s right to release its vessel and crew upon the posting of a bond.
Indonesia’s ﬁsheries law has incorporated the system of prompt release of a vessel
or crew who commits a ﬁsheries crime in Indonesia’s ﬁsheries management zone. Any
proposal to release a vessel or crew must be submitted at any time before a court’s
decision. The court will decide the amount of the “reasonable bond” that the parties must post to release the detained vessel or crew, which may vary based on the
value of the vessel, its equipment, catches, and the maximum applicable ﬁne.
Despite the guaranteed right to prompt release action under Indonesian law, the
reason that most accused persons have not utilized this avenue might be because,
once the accused persons and their vessels are detained, the actual owners of the vessels will abandon the vessels and their crew. In other words, Indonesia’s obligation
to promptly release detained vessels and crew is contingent on the accused or its ﬂag
state to post a bond or other ﬁnancial security promptly. By not posting such a bond,
the ﬂag state waives its right to request a release of the vessels and crew.
Even though the purpose of a bond or other security for a release is only as a guarantee of any penalties that may be imposed by the coastal state, one might argue that
the bond required as a condition for a release should be signiﬁcantly heavy to provide
adequate deterrence against IUU ﬁshing. The case of Camuoco illustrates that full
compliance with the UNCLOS prompt release provision does not necessarily deter
IUU ﬁshing. Camuoco was a vessel ﬂying the ﬂag of Panama that was arrested by
. The Tomimaru Case, supra note  at para. .
. Ibid., at para. .
. See The Camuoco Case (No. ) (Panama v. France), Case No. , Order of  February , 
I.L.M.  [The Camuoco Case] at para. .
. Bernard H. OXMAN, “The ‘Tomimaru’ (Japan v. Russian Federation). Judgment. ITLOS Case No.
” ()  American Journal of International Law  at .
. Law / as amended by Law /, supra note , art. ().
. Ibid.
. Ibid., commentary, art. ().
. Interview with the District Court of Ranai, supra note .
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France in  for illegally ﬁshing in the French EEZ around the Crozet Islands.
ITLOS granted Panama’s request for a prompt release after posting a reasonable
bond of m French francs (about €.m). However, after its release, Camuoco
was back at sea and ﬁshing under a new ﬂag of Uruguay, with a new name of
Arvisa I but operating under the name Eternal. In , the French authorities
eventually arrested Arvisa I for illegal ﬁshing in the French EEZ around Kerguelen
Island.
All in all, even if a bond is posted, it will not necessarily guarantee that the vessel
will refrain from continuing its IUU ﬁshing activity. This would provoke a question as
to whether these circumstances could preclude Indonesia’s duty of prompt release on
bond. Necessity within this spectrum is beyond the scope of “necessary” within
Article () of UNCLOS. To justify non-compliance with an international obligation
to release a vessel or crew upon the posting of a bond, Indonesia would have to demonstrate that it meets a much stricter standard of necessity under Article  of the ILC
Draft Articles on State Responsibility.

C. Burning or Sinking Vessels
. The contribution of the measure to the objective sought
Article  of Indonesia’s Fisheries Law authorizes Indonesia’s patrol vessels to stop,
inspect, bring, and detain any vessel suspected of conducting a “ﬁsheries crime” in
Indonesia’s ﬁsheries management zone. It also grants them the power to take “special measures” by burning or sinking foreign ﬁshing vessels based on “sufﬁcient preliminary evidence”. The phrase “sufﬁcient preliminary evidence” is deﬁned as any
preliminary evidence to suspect a ﬁsheries crime by foreign vessel, which can
include a vessel that is caught red-handed ﬁshing or transporting ﬁsh in Indonesia’s
ﬁsheries zone without the required permits. The commentary to Article  further
explains that Indonesia cannot burn or sink a foreign vessel unless such vessel is
“plainly committing a ﬁsheries crime” even though it opens another question as to
what standards used to determine whether a vessel is “plainly committing a ﬁsheries
crime”.
Based on the wording of Article , these so-called “special measures” are specifically intended for foreign vessels, not domestic vessels. Even though the law explicitly
discriminates foreign vessels, in practice, Indonesian vessels are not exempted.
.
.
.
.
.
.
.
.
.
.

The Camuoco Case, supra note  at para. .
Ibid., at para. .
High Seas Task Force, supra note  at .
Draft Articles on the Responsibility of States for Internationally Wrongful Acts,  August , UN
Doc. A// (), art. .
Law /, supra note , art. ().
Ibid., art. ().
Ibid., commentary, art. ().
Ibid.
Ibid.
See Supreme Court Decision No.  K/Pid.Sus/ (Indonesia v. Chen Xiangqi).
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Article  also does not specify what it considers as a ﬁsheries crime worthy of burning or sinking. It can be implied that Article  may apply to all crimes under the
Fisheries Law.
Even though Indonesia has several maritime law enforcement authorities, including
a coast guard established in , only the Navy and MMAF Civil Servant
Investigator [MMAF Investigator] possess the power to investigate a ﬁsheries crime
occurring in Indonesia’s EEZ. Therefore, in the context of enforcement measures
in the EEZ, the terms “patrol vessels” within Article  refer to vessels operated by
the Navy and MMAF Investigator. The Supreme Court underlined that the court
has no authority to approve the implementation of Article , which suggests that
Article ’s special measures may fall within the discretion of the Navy and
MMAF Investigator. Earlier in , MMAF had issued a technical directive for
its investigators to implement Article ’s special measures. The Navy may not necessarily follow this Directive; thus, different practices may occur.
The MMAF Directive indicates that the initial instruction for the “special measures” was “deliberate” and “direct” destruction of vessels at sea based on safety considerations. It prescribes subjective and objective requirements to implement such
extraordinary measures. The subjective requirements can be met:
(a) if a vessel’s Captain or crew resist or engage in manoeuvres that could endanger a patrol vessel;
(b) if weather conditions make it impossible to bring the vessel to port; or
(c) if the foreign vessel is so severely damaged that it could endanger the life of the
accused and the patrol vessel.
On the other hand, the objective requirements consist of cumulative and/or alternative
requirements. The cumulative requirements are met if a vessel:
(a) has no valid permit,
(b) manifestly carries out illegal ﬁshing or illegal transporting of ﬁsh in
Indonesia’s ﬁsheries management zone, and
(c) is a foreign vessel with all foreign nationals’ crew.
. Presidential Regulation No.  of  on Maritime Security Agency. The current coast guard
[Maritime Security Agency] is a modiﬁcation from a previous institution of a similar function called
Maritime Security Coordination Agency which was established in . See Presidential Regulation
No.  of  on Maritime Security Coordination Agency. Nevertheless, the Indonesian coast
guard is only authorized to conduct hot pursuit, stopping, inspecting, arresting, bringing, and delivering a vessel to the relevant authority which has the power to conduct further maritime law
enforcement. See Presidential Regulation No.  of  on Maritime Security Agency, art. ,
para. .
. Law /, supra note , art. ().
. Supreme Court’s Directive / at para. a.
. Regulation of the Director General of Surveillance for Marine and Fisheries Resources No. /
Per-DJDSDKP/ on the Technical Guidance in Enforcing Special Measure to Foreign Fishing
Vessel [Director’s Regulation /], art. .
. Ibid., art. ().
. Ibid., art. ().
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In addition or alternative to cumulative requirements, the foreign vessel must have no
high economic value, and/or is impossible to be brought to the nearest port because:
(a) it endangers the safety of navigation or quarantine purposes;
(b) it carries communicable disease or hazardous substance;
(c) the number of the vessel caught is impossible to be brought to the nearest port;
and/or
(d) the high cost to pull or to bring the vessel.
For the MMAF Investigator, the approval to burn or sink a foreign vessel lies in the
hands of the MMAF Director General of Surveillance for Marine and Fisheries
Resources. To obtain such approval, the MMAF patrol vessel must give a verbal
or written report stating () the name of the vessel, () the vessel’s location and
co-ordinates, () the vessel’s origin and nationality, () the nationality of the crew,
() the alleged violation, and () the evidence. After gaining approval, but before
sinking the ﬁshing vessel, the patrol vessel must warn the ﬁshing vessel’s crew:
(a)
(b)
(c)
(d)
(e)

to abandon the vessel,
to save all the crew,
to make efforts to remove the vessel’s ﬂag,
to document the action, and
to take note in the logbook of the position where the vessel is burnt or
sunk.

During the discharge, another safety consideration is also ensured. The patrol vessel
must determine a safe range for a shot by taking into account the wind, current, and
any safety considerations; use explosives; and/or direct the shot towards the engine
room to ensure a quick result. It implies that means other than explosives are permissible, as MMAF has done some evaluations to require prior environmental impact
assessment and to avoid the use of explosives in order to minimize environmental
harm.
Despite these extensive requirements on the burning or sinking of a vessel, recent
practices have signiﬁcantly deviated from the initial directions. This paper observes
that the implementation of Article  has seen a declining trend as patrol vessels
have avoided direct destruction at sea and resorted to judicial recourse as the basis
of the measure. In other words, the Navy and MMAF Investigator have opted for
Article A, which provides a legal basis for the destruction of an object or tool of
.
.
.
.
.
.
.

Ibid., art. ().
Ibid.
Ibid., art. ().
Ibid., art. ().
Ibid., art. .
Ibid., art. .
Interview with the MMAF Civil Servant Investigator of Ranai, supra note .
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ﬁsheries crimes, including vessels. Some cases have mentioned Article , but
judges treated its application very loosely as a matter of fact, without reviewing the
legality on a case-by-case basis. The courts seem to assert a pre-judgment sinking
to be legal so long as there was proof of correspondence between the patrol vessel
authorities and the Head of a relevant District Court to approve such measures.
The application of Article  is often confused with Article A. Even though
Article A uses a more general term of “destroy”, its implementation usually
involves the act of burning or sinking. Similarly, measures under Article  and
A are generally carried out before a ﬁnal and binding court decision. Contrary
to the popular opinion, however, Indonesia’s more recent practices may not invoke
either Article  or Article A, but rather a higher standard by resorting to a ﬁnal
and binding court decision. Regardless, the technicalities of vessel destruction,
based either on Article A or a ﬁnal and binding decision, are inspired by Article
, which is by burning or sinking.
The number of foreign vessels in Indonesian waters has dropped signiﬁcantly from
, units in the early  to  units by the end of . A report based on an
analysis of the automatic identiﬁcation system [AIS] data indicated that there had been
a decline of foreign ﬁshing vessels’ activities in Indonesian waters by more than ninety
percent since , with most of the decline from China, Thailand, Taiwan, and
South Korea. Even though the moratorium of foreign and ex-foreign vessels issued
by MMAF may have contributed to the decline, one might argue that vessel destruction is not the “only means” available to effectively deter IUU ﬁshing in Indonesia’s
EEZ. However, the two measures are different: vessels moratorium is an executive
policy targeted at all foreign and ex-foreign vessels, whereas burning or sinking a vessel is an enforcement measure against a particular vessel for a speciﬁc offence.
Interpretation of Article () of UNCLOS entails a condition that the measure
taken should be the only “enforcement measure” capable of ensuring compliance
to a coastal state’s laws and regulations.

. Impact on Indonesia and other states
Even though Indonesia has a margin of appreciation to determine its preferred measures against infringement to its laws and regulations in the EEZ, Indonesia must not
employ any measure that would hinder the ﬂag state’s right to release its vessel or
. Law /, supra note , art. A.
. Decision of District Court of Medan No. /Pid.Sus.PRK//PN MDN (Indonesia v. Khin Maung
Win).
. “Hari Kemerdekaan, Pemerintah Tenggelamkan  Kapal Pelaku Illegal Fishing”, supra note ;
“Lanal Ranai Laksanakan Penenggelaman Kapal Ikan Asing Pelaku Tindak Pidana Illegal Fishing
di Perairan Natuna” ( August ), online: KoArmada I <https://koarmada.tnial.mil.id/
BERITA/Beritamiliter/tabid//articleType/ArticleView/articleId//Default.aspx>.
. “Susi Gets Angry Over Illegal Fishing Vessel Auction–Rakyat Merdeka” ( January ) online:
Atlas Information Monitors <http://aim-services.co.id/susi-angry-illegal-ﬁshing-vessel-auctionrakyat-merdeka/>.
. Reniel B. CABRAL et al., “Rapid and Lasting Gains from Solving Illegal Fishing” ()  Nature
Ecology and Evolution  at .
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crew upon the posting of a bond. As ITLOS has conﬁrmed in the Tomimaru case, as
long as the domestic court has not reached its ﬁnal judgment on the merits, the ﬂag
state may request a release. Thus, the execution of a decision to burn or sink a vessel must wait until the decision is no longer under appeal. If the ﬂag state has not submitted an appeal or petitioned for review within the time limit provided for under
Indonesian law, the decision is then ﬁnal and binding, and the vessel can be expropriated for further measures, including destruction by burning or sinking.
Sinking or burning a vessel before investigation or even with a court’s approval is
still problematic to some extent. In a case where a vessel is auctioned off while the trial
is still in progress, and the court later decides that the accused is not guilty, the
accused will receive monetary compensation for the vessel in the amount corresponding to the auction. However, if the vessel is burned or sunk before the investigation or
during the judicial proceedings, the remedy for the accused if he is later found innocent will be questionable. Moreover, the accused is also at risk of lodging a prompt
release application without objection.
Even though burning or sinking a vessel is currently the only effective means to deter
IUU ﬁshing, it should only be necessary where it has less severe impact on other states
and the coastal state. As the world’s largest archipelago, Indonesia shares maritime
boundaries with ten countries. Most of Indonesia’s territorial sea boundaries have been
settled and ratiﬁed in national legislation, such as some parts of the territorial sea
boundaries between Indonesia and Malaysia, and between Indonesia and
Singapore, as well as between Indonesia and Papua New Guinea. Contrary to
territorial sea boundaries, most of Indonesia’s EEZ boundaries are unresolved.
The only settled EEZ boundaries are between Indonesia and Papua New Guinea,

. The Tomimaru Case, supra note  at para. .
. Even though Indonesia submitted , names of its islands at the th United Nations Conference
on the Standardization of Geographical Names, and an additional  islands in , it has claimed
that the total number of its islands is , islands, pending ofﬁcial names to be submitted to the
United Nations. See E/Conf./ on the National Report of the Republic of Indonesia, submitted
by Indonesia,  May ; E/Conf.//Crp. on the Report of the Government of the
Republic of Indonesia, submitted by Indonesia,  June ; E/Conf.//Crp. on the
Identiﬁcation of Islands and Standardization of Their Names, submitted by Indonesia,  June .
. See Treaty Relating to the Delimitation of the Territorial Seas of the Two Countries in the Straits of
Malacca, Indonesia-Malaysia,  March , online: <https://treaty.kemlu.go.id/apisearch/pdf?
ﬁlename=MYS--.pdf>.
. See Treaty Relating to the Territorial Seas of the Two Countries in the Strait of Singapore,
Indonesia-Singapore,

May
,
online:
<https://treaty.kemlu.go.id/apisearch/pdf?
ﬁlename=SGP--.pdf>; Treaty Relating to the Delimitation of the Territorial Seas of the
Two Countries in the Western Part of the Strait of Singapore, Indonesia-Singapore,  March
, online: <https://treaty.kemlu.go.id/apisearch/pdf?ﬁlename=SGP--.pdf>; and Treaty
relating to the Delimitation of the Territorial Seas in the Eastern part of the Strait of Singapore,
Indonesia-Singapore,  September , online: <https://treaty.kemlu.go.id/apisearch/pdf?
ﬁlename=SGP--.pdf>.
. See Agreement Concerning Certain Boundaries Between Indonesia and Papua New Guinea,
Indonesia-Australia,  February , online: <https://treaty.kemlu.go.id/apisearch/pdf?
ﬁlename=AUS--.pdf>.
. Agreement Concerning Maritime Boundaries Between the Republic of Indonesia and Papua New
Guinea and Cooperation on Related Matters, Indonesia-Papua New Guinea,  December ,
<http://treaty.kemlu.go.id/apisearch/pdf?ﬁlename=PNG--.pdf>, art. .
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and Indonesia and Australia, as well as between Indonesia and the Philippines, in
, , and , respectively. It should be noted that the  boundary agreement between Indonesia and Australia has not entered into force and is currently being
reviewed. From this vantage point, a potential clash against Indonesia’s enforcement
measures in its undelimited EEZs is very likely.
The absence of a precise EEZ boundary between Indonesia and Vietnam, for
example, has generated several tensions. Indonesia and Vietnam concluded their
continental shelf boundary in , but they have not reached an agreement on
the EEZ because they agreed not to use a single boundary line. In , the
Vietnamese Coast Guard intercepted an Indonesian patrol vessel while it arrested
ﬁve Vietnamese ﬁshing boats in waters near the Natuna Islands. A similar incident
occurred in , when two Vietnam Fisheries Resources Surveillance [VFRS] patrol
vessels interrupted the Indonesian Navy’s efforts to capture four Vietnamese ﬁshing
boats, which were claimed to be illegally ﬁshing in Indonesian waters, in the northern
part of the Natuna Islands. To date, Indonesia still maintains its position to arrest
and prosecute Vietnamese ﬁshing boats, despite the ongoing delimitation talks.
Of all unresolved EEZ boundaries with six neighbouring states, Indonesia has an
agreement only with Malaysia on common guidelines on the treatment of ﬁshers in all
areas of their pending maritime boundaries. In the event of an encroachment incident involving their ﬁshing boats, they agree to limit their maritime law enforcement
activities to “inspection and request to leave”, except for those ﬁshing boats using
illegal ﬁshing gear, such as explosives, electrical, and chemical ﬁshing gear. In practice, an Indonesian court would take into account such an arrangement when deciding a case involving a Malaysian ﬁshing boat, but it would still impose ﬁnes and sink
the boat for the use of unlawful ﬁshing gear—which is exempted from the
guidelines.

. Treaty Establishing an Exclusive Economic Zone Boundary and Certain Seabed Boundaries,
Indonesia-Australia,  March .
. Agreement Concerning the Delimitation of the Exclusive Economic Zone Boundary,
Indonesia-Philippines,  May .
. Agreement Concerning the Delimitation of the Continental Shelf Boundary, Indonesia-Vietnam,
 June , online: <http://treaty.kemlu.go.id/apisearch/pdf?ﬁlename=VNM--.pdf>.
. “Vietnamese Coast Guard Prevented Indonesia from Arresting Poachers” The Straits Times ( May
), online: The Straits Times <https://www.straitstimes.com/asia/se-asia/vietnamese-coast-guardprevented-indonesia-from-arresting-poachers>.
. See Arya DIPA and Agnes ANYA, “Indonesia Slams Vietnam for Disrupting Arrests” The Jakarta
Post ( February ), online: The Jakarta Post <https://www.thejakartapost.com/seasia//
//ri-slams-vietnam-for-disrupting-arrests.html>; Aloysius UNDITU, “Sinking Captured Fishing
Boats is Deterrent, Not Retaliation, Indonesia Says After South China Sea Clash with Vietnam”
South China Morning Post ( May ), online: South China Morning Post <https://www.scmp.
com/news/asia/southeast-asia/article//sinking-captured-ﬁshing-boats-deterrent-notretaliation>.
. Memorandum of Understanding in Respect of the Common Guidelines Concerning Treatment of
Fishermen by Maritime Law Enforcement Agencies of Malaysia and the Republic of Indonesia,
Indonesia-Malaysia,  January , online: <http://treaty.kemlu.go.id/apisearch/pdf?
ﬁlename=MYS--.pdf>, art. .
. Ibid., art. .
. See Decision of District Court of Medan No. /Pid.Sus.PRK//PN MDN (Indonesia v. Khin
Maung Win) at ; Directive of the Head of Coordinating Body of Maritime Security No./Ketua/
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Given its strong political will to take active measures to eliminate IUU ﬁshing,
resolving its undelimited EEZ boundaries should be a pressing priority for
Indonesia. Without rigid EEZ boundaries, Indonesia and its neighbours cannot
know for sure the extent of their respective EEZs, and thereby cannot enforce laws
and regulations based on a clear jurisdictional area. In other words, unresolved
boundaries would hinder enforcement of Indonesia’s laws and regulations.
Excessive enforcement actions in undelimited areas may also disrupt the negotiation
process between Indonesia and its counterparts in reaching a ﬁnal delimitation line.
The extent to which Indonesia could employ enforcement measures in its undelimited EEZs is therefore limited by Article () of UNCLOS, which obliges states to
enter into provisional arrangements of a practical nature and to not jeopardize or
hamper the reaching of the ﬁnal delimitation agreement. In practice, there are several varieties of provisional arrangements, such as mutually agreed moratoriums on
all activities in overlapping areas, joint development or co-operation on ﬁsheries,
agreements on environmental co-operation, and agreements on the allocation of criminal and civil jurisdiction. The phrase “not to jeopardize or hamper the reaching of
the ﬁnal agreement” within Article () does not mean that the states concerned are
entirely barred from conducting any activity in the disputed area. Some activities are
permissible so long as they would not have the effect of prejudicing the ﬁnal agreement, as conﬁrmed by the Arbitral Tribunal in the Guyana v. Suriname case.
The Arbitral Tribunal established that activities that are prejudicial to the reaching
of a ﬁnal delimitation are those “unilateral acts that cause a physical change to the
marine environment”. However, the ITLOS Special Chamber in the Ghana
v. Côte d’Ivoire case had declined to grant provisional measures which required
Ghana to cease its ongoing unilateral drilling in an area in dispute with Côte
d’Ivoire because the Special Chamber considered that a halt would cause ﬁnancial
loss to Ghana and damage to the marine environment. This ﬁnding was despite
the fact that the Special Chamber found that there is a risk that Ghana’s unilateral
activities would signiﬁcantly and permanently modify the physical characteristics of
the disputed areas. The Special Chamber also did not spell out how the suspension
of drilling activities, particularly from deterioration of equipment, would result in
danger to the marine environment. This case has, unfortunately, given greater

.
.
.
.
.
.
.

Bakorkamla/II/ on the Technical Guidance on the Treatment of Fishers by Maritime Law
Enforcement Agencies of Indonesia in Unresolved Maritime Boundaries of Indonesia-Malaysia.
UNCLOS, supra note , art. ().
Tara DAVENPORT, “Southeast Asian Approaches to Maritime Boundaries” ()  Asian Journal
of International Law  at .
Guyana v. Suriname, Award of  September , PCA Case No. - [Guyana v. Suriname] at
para. .
Ibid., at para. .
Dispute Concerning Delimitation of the Maritime Boundary Between Ghana and Côte d’Ivoire in the
Atlantic Ocean (No. ) (Ghana v. Côte d’Ivoire), Case No. , Provisional Measures Order of 
April  at para. .
Ibid., at para. .
Yoshifumi TANAKA, “Article : Delimitation of the Exclusive Economic Zone Between States with
Opposite or Adjacent Coasts” in Proelss, supra note  at .
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discretion for states to carry out unilateral activities in an undelimited maritime
area.
In Guyana v. Suriname, Guyana also asserted that Suriname’s actions of sending its
navy and air force to expel Guyana’s oilrig and drillship from a disputed maritime
area were not law enforcement activities. Suriname responded that its measures
were “reasonable and proportionate law enforcement measures to preclude unauthorised drilling in a disputed area”. The Arbitral Tribunal accepted that force may be
used in law enforcement activities provided that it is unavoidable, reasonable, and
necessary. It found that Surinamese actions were closer to a threat of military
action than a law enforcement activity; thus it declared such actions as a threat of
use of force. The ﬁndings in Guyana v. Suriname signal that an exercise of law
enforcement activity in a disputed area may be permissible so long as it does not
amount to military action and only if it is unavoidable, reasonable, and necessary.
The distinction between “law enforcement activity” and “military activity” is therefore crucial in understanding whether a coastal state could apply its measures in a disputed EEZ, either against vessels ﬂying the ﬂag of the other party to the unsolved EEZ
or other foreign ﬂag vessels. However, an enforcement action against third party
states’ vessels should not be an issue, as the sovereign rights over the undelimited
EEZ are exclusive for the disputing parties.
Law enforcement activity is always linked to states’ ability to prescribe laws and
regulations, as it is the underlying basis for exercising enforcement jurisdiction. It is
lawful when it rests on a well-founded jurisdictional basis under international
law. In unresolved boundaries, past cases have seen states referring to naval patrols
and enforcement activities as proofs of effective control, as well as a basis for compensation claims against forcible expulsion of their licensed vessels in an area in dispute. It may indicate that, despite questionable jurisdiction due to unresolved
boundaries, it is a common state practice to undertake law enforcement activities in
disputed areas. Kwast has cautioned, however, that there is a ﬁne line between
“law enforcement” and “use of force” in that context. She suggests using three criteria to distinguish them: the functional objective of the action, the status of the subjected vessel, and the location of the incident.
. Millicent MCCREATH and Zoe SCANLON, “The Dispute Concerning the Delimitation of the
Maritime Boundary Between Ghana and Côte d’Ivoire: Implications for the Law of the Sea”
()  Ocean Development and International Law  at .
. Guyana v Suriname, supra note  at paras. , .
. Ibid., at para. .
. Ibid., at para. .
. Ibid.
. Irini PAPANICOLOPULU, Enforcement Action in Contested Waters: The Legal Regime, online:
International
Hydrographic
Organization
<https://www.iho.int/mtg_docs/com_wg/ABLOS/
ABLOS_Conf/SP-P.pdf>.
. Patricia Jimenez KWAST, “Maritime Law Enforcement and the Use of Force: Reﬂections on the
Categorisation of Forcible Action at Sea in the Light of the Guyana/Suriname Award” () 
Journal of Conﬂict and Security Law  at , .
. Ibid., at .
. Ibid., at .
. Ibid., at .
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In the light of Indonesia’s intensiﬁed efforts against IUU ﬁshing, as well as the existence of an adjacent South China Sea dispute which might have a spill-over effect,
Indonesia must make every effort to enter into any conﬂict-management type of provisional arrangement with the states concerned until they reach an agreement on a
delimitation line. In the absence of such arrangements, Indonesia and the other
party to the undelimited EEZ should refrain from doing anything that may spark
any conﬂict or hamper the reaching of a ﬁnal agreement, including ﬁshing or arresting
each other’s ﬁshers in the overlapping area. Indonesia must carefully evaluate its
choice of measures in its unresolved EEZs to avoid those that could give rise to military activities akin to the use of force.
In practice, states have protested arrests of ﬁshers for alleged ﬁshing in disputed
zones. Burning or sinking vessels of another party of the contested zone for ﬁshing
without permits will likely cause contention by the other party, given that the rights to
issue ﬁshing permits are pertinent to the sovereign rights over the EEZ in dispute.
Thus, in an undelimited EEZ, measures to burn or sink vessels of the other party
are only necessary within the spectrum of indispensable or absolute necessity. The
practice of unsustainable ﬁshing practices could be an example of when such measures
may be applied in good faith, as they may cause a physical change to the marine environment of the unresolved EEZ, which could be prejudicial to the ﬁnal settlement of
the boundary. This practice has been a reality between Indonesia and Malaysia,
where they have agreed to arrest ﬁshing vessels of the other party only when such vessels employ unlawful ﬁshing gear. A mere act of ﬁshing would only warrant an expulsion from the unresolved area, not an arrest or further enforcement measures, such as
burning or sinking vessels.
In an ideal world, coastal states patrol their EEZ while ﬂag states exercise control
over their vessels. In reality, many coastal states face signiﬁcant challenges to ensure
compliance with their laws and regulations mainly because they lack the resources
to cover a vast nm of EEZ throughout their coastline. Therefore, the role of
ﬂag states is also crucial to ensure that their vessels and crew conform to the coastal
states’ laws and regulations.
Flag states have a due diligence obligation to ensure that their vessels comply with
the coastal state’s laws and regulations. In the ITLOS Advisory Opinion on IUU
Fishing, the Tribunal held that ﬂag states should apply sanctions “sufﬁcient to
deter violations and to deprive offenders of the beneﬁts accruing from their IUU ﬁshing activities”. The Tribunal further held that the action taken by the ﬂag states in
this regard is without prejudice to the rights of the coastal state to take measures

. See Khanh LYNH, “Vietnam Opposes Indonesia’s Use of Force on Fishers” VN Express
International ( May ), online: VN Express International <https://e.vnexpress.net/news/news/
vietnam-opposes-indonesia-s-use-of-force-on-ﬁshers-.html>; “China Detains Vietnamese
Fishermen in Disputed Water” Reuters ( March ), online: Reuters <https://www.reuters.
com/article/china-vietnam/china-detains-vietnamese-ﬁshermen-in-disputed-wateridUSLEEMYJ>.
. Request for an Advisory Opinion Submitted by the Sub-Regional Fisheries Commission (SRFC)
(Request for Advisory Opinion submitted to the Tribunal), Advisory Opinion, ITLOS Case No.
,  April , at para. .
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under Article  of UNCLOS. Accordingly, along with sinking/burning IUU ﬁshing vessels, Indonesia may also bring actions against ﬂag states, not for the IUU ﬁshing
activities per se, but for their failure to meet their due diligence obligation to take all
necessary and appropriate measures to ensure that their vessels do not engage in IUU
ﬁshing activities in Indonesia’s EEZ.

. 
IUU ﬁshing threatens Indonesia’s interest in conserving its EEZ for sustainable use of
its resources, and causes substantial losses to the Indonesian economy and environment. Lack of political will, capacity, and resources of both coastal and ﬂag states
to implement relevant international instruments on IUU ﬁshing also contribute to
the ineffectiveness of the available sanctioning measures under existing international
instruments. An interpretation of the term “necessary” within Article () of
UNCLOS indicates that, in order for a coastal state’s enforcement measures to be
“necessary”, it must be the only available means capable of ensuring effective compliance with the coastal state’s laws and regulations. Moreover, this “only means” must
be less onerous on other states’ protected rights and must not be unreasonably burdensome for the coastal state to undertake. Indonesia’s measures to sink or burn a foreign vessel engaged in IUU ﬁshing activities in its EEZ will remain necessary until
lesser measures are adequate to punish and deter IUU ﬁshing activities. Such measures
should be applied on a case-by-case basis in the light of the particular circumstances
of the case and the gravity of the violation. Even then, consistency of the measures is
also important to demonstrate that less intrusive alternatives are not capable of reaching the same end. The nature of IUU ﬁshing as an increasingly cross-border activity
requires co-operation and political will between Indonesia and the relevant ﬂag states
whose vessels are engaged in IUU ﬁshing activities in Indonesia’s EEZ. Until the relevant ﬂag states are committed to co-operate with Indonesia’s efforts to punish and
deter IUU ﬁshing, Indonesia may have no other means than to take more stringent
enforcement measures by burning or sinking IUU vessels.

. Ibid., at para. .
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Abstract
The penal legislation of the Republic of Kazakhstan includes a number of crimes against
the peace and security of mankind. Among these are most of the traditional “core”
crimes under international law—genocide, war crimes, and the crime of aggression—as
well as some other crimes. Crimes against humanity are not included in the Criminal
Code so far but some of their deﬁnitional features are shared by so-called “extremist
crimes”. In addition to other customary crimes against the peace and security of mankind—such as deliberately attacking internationally protected persons and organizations
and abusing internationally protected emblems—the Code also includes more novel
crimes, such as participation in foreign armed conﬂicts. This paper analyses the relevant
provisions of the Criminal Code of Kazakhstan in the light of corresponding treaty-based
and customary rules of international law, and suggests further improvements to be made
to the Code.


The concept of crimes against the peace and security of mankind is fundamental in
international criminal law [ICL]. It reﬂects the essence of acts (and, more rarely, omissions), which are criminalized directly under international law, and classiﬁes them
according to protected interests and values. In the past decades, discussion has
been ongoing in the Soviet and post-Soviet doctrines of ICL regarding the most appropriate terms reﬂective of crimes proscribed under ICL. In addition to “crimes against
the peace and security of mankind”, the most common terms in use were “international crimes” and “crimes of an international character”. However, since the
*

.

Assistant Professor of International and Criminal Law, Director of the LLB in International Law programme at the School of Law, KIMEP University. This paper is based on the author’s talk at the
International Conference “Ensuring the Rule of Law: New Opportunities in the Light of Global
Changes” organized by the Institute of Legislation of the Republic of Kazakhstan, Astana, 
June .
See A.V. NAUMOV and A.G. KIBALNIK, eds., Mezhdunarodnoye ugolovnoye pravo [International
Criminal Law] (Moscow: Uright Press, ) at –.
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publication of a Russian translation of Gerhard Werle’s Principles of International
Criminal Law in , the post-Soviet doctrine of ICL increasingly employs the
term “crimes under international law”. The “core” crimes under international law
are genocide, crimes against humanity, war crimes, and the crime of aggression.
Almost all of them (except crimes against humanity, see Section II below) have
been implemented in Chapter  of the Special Part of Kazakhstan´s Criminal Code
under a traditional heading of crimes against the peace and security of mankind.
This paper considers the quality of implementation of the “core” crimes under international law, and of other crimes against the peace and security of mankind, in
Kazakhstan´s Criminal Code, and suggests useful amendments to the Code.

. 
Although mass exterminations of various human groups by other human groups have
happened throughout history, the term “genocide” only emerged in the twentieth century. It was suggested by a Polish-born American lawyer, Raphael Lemkin (–
). Lemkin suggested developing a Convention on the Prevention and
Punishment of the Crime of Genocide, since the substantive jurisdiction of the
Nuremberg Tribunal with respect to crimes against humanity was limited to acts
related to other crimes within the jurisdiction of the Tribunal—and hence the
Tribunal had no jurisdiction with respect to discriminatory manifestations of the
Holocaust, which had occurred before  September . The term “genocide”
was composed from the roots of the Greek word γένος (“people”) and the Latin
word “caedare” (“to kill”), and was ﬁrst used in Lemkin’s book published in
. The Genocide Convention was adopted on  December , and since
then the concept of genocide has been implemented in the domestic penal laws of
many states, including the Republic of Kazakhstan.
Article  of Kazakhstan´s Criminal Code largely corresponds to Article II of the
Convention on the Prevention and Punishment of the Crime of Genocide, which lays
down that genocide means any of the following acts committed with intent to destroy,
in whole or in part, a national, ethnical, racial, or religious group, such as:

.
.
.
.
.

See Gerhard WERLE and Florian JESSBERGER, Principles of International Criminal Law, rd ed.
(Oxford: Oxford University Press, ) at .
The second edition of the Criminal Code of the Republic of Kazakhstan was adopted on  July ,
and entered into force on  January . See the text of the Criminal Code (in Russian), online:
<https://online.zakon.kz/Document/?doc_id=> (last accessed  January ).
See Philippe SANDS, East West Street (London: Weidenfeld & Nicolson, ) at –. See also
Sergey SAYAPIN, “Raphael Lemkin: A Tribute” ()  European Journal of International Law
.
Cf. art. (c) of the Nuremberg Charter.
See Raphael LEMKIN, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of
Government, Proposals for Redress (Washington, DC: Carnegie Endowment for International
Peace, ).
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(a) killing members of the group;
(b) causing serious bodily or mental harm to members of the group;
(c) deliberately inﬂicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;
(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children of the group to another group.
The conventional deﬁnition of genocide became standard in that it formulates three
attributes of genocide, which must exist cumulatively. First, the Convention protects
only racial, national, ethnic, and religious groups. In other words, the Convention
does not protect other identiﬁable human groups—for example, political parties or
movements—and the use of the term “genocide” to designate persecution of political,
professional, gender, or other social groups is incorrect. Second, the crime of genocide can be committed by any method listed in Article II of the Convention, and, in
accordance with Article III, the following acts are punishable:
(a)
(b)
(c)
(d)
(e)

genocide;
conspiracy to commit genocide;
direct and public incitement to commit genocide;
attempt to commit genocide;
complicity in genocide.

Third, genocide is distinguished from other crimes under international law (most
importantly, from crimes against humanity and war crimes) by virtue of its mens rea
(the contextual element of genocide). The qualiﬁcation of genocide requires proving
that the crime was committed with a special intent directed at a full or partial destruction of a respective racial, national, ethnic, or religious group as such. On the one hand,
in the absence of such an intent, an act, even if it entails numerous victims, cannot technically be qualiﬁed as genocide (see Section II on crimes against humanity below). On
the other hand, the commission of any acts listed in Article II of the Convention against
at least one person with an intent directed at a full or partial destruction of the protected group of which the victim is a member must be qualiﬁed as genocide.

.   
It is commonly agreed that the term “crimes against humanity” dates back to 
when the UK, France, and Russia issued a joint declaration in response to the extermination of Armenians in Ottoman Turkey. The cruel persecution of Armenians by
.

.

See Sergey SAYAPIN, “An Alleged ‘Genocide of the Russian-speaking Persons’ in Eastern Ukraine:
Some Observations on the ‘Hybrid’ Application of International Criminal Law by the Investigative
Committee of the Russian Federation” in Sergey SAYAPIN and Evhen TSYBULENKO, eds., The
Use of Force Against Ukraine and International Law: jus ad bellum, jus in bello, jus post bellum
(The Hague: T.M.C. Asser Press, ),  at –.
See Werle and Jessberger, supra note  at .
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Young Turks was referred to in the  Declaration as a “crime against the laws of
humanity” and later, when the relevant provisions of the Nuremberg and Tokyo
Charters were drafted, with a view to criminalizing mass atrocities committed against
the civilian populations of Europe and the Far East, this formula was transformed into
“crimes against humanity”. The concept of crimes against humanity was also
included in the  Draft Code of Offences against the Peace and Security of
Mankind, and in the International Law Commission’s subsequent documents devoted
to the codiﬁcation of ICL. In turn, in the Statutes of the International Criminal
Tribunals for the Former Yugoslavia [ICTY] and Rwanda [ICTR], the elements of
crimes against humanity were formulated with due regard to the respective realities:
Article  of the ICTY Statute emphasized a nexus between crimes against humanity
and international or non-international armed conﬂicts, and Article  of the ICTR
Statute provided that crimes against humanity must have been committed “on
national, political, ethnic, racial or religious grounds”. Thus, the subject-matter jurisdiction of both Tribunals was limited. In turn, Article () of the International
Criminal Court’s [ICC] Statute contained no nexus between crimes against humanity
and armed conﬂicts, and emphasized, as a “contextual element” characteristic of
crimes against humanity, the circumstances of a widespread or systematic attack
against any civilian population, with knowledge of the attack.
Technically, crimes against humanity include any acts listed in subparagraphs (a)–(k)
of Article () of the ICC Statute, provided that they are committed as part of a widespread or systematic attack against any civilian population. It does not matter whether
crimes against humanity are committed in an international or non-international
armed conﬂict, or in the absence thereof. In the absence of an armed conﬂict, a widespread or systematic attack against a civilian population may qualify as a “situation of
violence” under applicable international law. The criteria deﬁning a widespread or
systematic attack merit more attention. First, it should be noted that Article () of
the ICC Statute mentions these criteria as alternatives: an attack against a civilian
population must be either widespread, that is, must involve a signiﬁcant number of
victims as a result of a single mass crime, or systematic, that is, repeated at certain
intervals. ICL does not thereby set a minimum quantity threshold required to qualify criminal acts as crimes against humanity—this qualiﬁcation is subject to a totality
of factual and legal circumstances, which are reﬂected in Article (), and whose existence and character must be established by law enforcement bodies and courts.
So far, the concept of crimes against humanity is alien to the penal legislation of the
Republic of Kazakhstan. It may seem, at ﬁrst sight, that the Criminal Code of
Kazakhstan already contains the elements of many crimes listed in Article () of
.
.
.
.
.
.

Cf. art. (c) of the Nuremberg Charter.
Cf. art. (c) of the Tokyo Charter.
See Sands, supra note  at .
See the  Draft Code of Offences against the Peace and Security of Mankind, art. (); the 
Draft Code of Crimes Against the Peace and Security of Mankind, art. .
See Werle and Jessberger, supra note  at –.
For example, cf. arts.  (“Murder”),  (“Deliberately causing grave harm to health”), 
(“Rape”),  (“Violent acts of a sexual character”),  (“Kidnapping a person”), 
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the ICC Statute, and thus establishes criminal responsibility for their commission,
with due regard to the provisions on the multiplicity of offences in the Code’s
General Part. This is partly correct: the penal legislation of Kazakhstan does,
indeed, contain the equivalents of most crimes against humanity in the sense of
Article () of the ICC Statute. In particular, some of the so-called extremist crimes
are reminiscent of some crimes against humanity. However, under Kazakhstan’s
penal law, these do not fall (except Article ) within the ambit of crimes against
the peace and security of mankind (of which crimes against humanity are a part),
and hence are not subject to the provisions of international and domestic penal law
regarding the non-applicability of statutes of limitations. Such common crimes are
also exempted from ICL rules on universal jurisdiction. If crimes against humanity
were integrated into Kazakhstan’s penal legislation in the future, these aspects of the
General Part of ICL should be taken into account.

.        
Kazakhstan’s Criminal Code establishes criminal responsibility for two distinct crimes
against peace—aggression and propaganda for war. In the criminalization of aggression, the Criminal Code of Kazakhstan follows the so-called “Nuremberg and Tokyo
model”, which is based on the Charters and respective jurisprudence of the two
International Military Tribunals, and of the Nuremberg follow-up trials. In line
with this legislative model, Article  of Kazakhstan’s Criminal Code suggests
that the crime of aggression would usually require special subjects—that is, the highest ofﬁcials of a state. It appears that, in order to more effectively prevent this crime,
the speciﬁed “threshold” of criminal responsibility could be lowered, for example, to
“waging an aggressive war or aggressive hostilities”. Thus, the subject of this crime
would become general, and the prospect of bringing lower-ranking individuals to
criminal responsibility for conducting aggressive hostilities against the Republic of
Kazakhstan might deter some foreign nationals from participating in such hostilities.

.
.

.
.
.

(“Unlawful deprivation of liberty”),  (“Human trafﬁcking”), and  (“Torture”) of
Kazakhstan’s Criminal Code.
Cf. arts. – of the Criminal Code of the Republic of Kazakhstan. See also Sergey SAYAPIN, “The
General Principles of International Criminal Law in the Criminal Code of the Republic of
Kazakhstan” ()  Asian Journal of International Law .
For example, cf. arts.  (“Incitement of social, national, clan-based, racial, class-based or religious
hatred”),  (“Establishing, leading and participating in the activity of unlawful public and other
associations”), and  (“Organising and participating in the activity of a public or religious association or another organisation after a judicial decision to the effect of banning their activity or
liquidation in connection with their carrying out terrorism or extremism”) of Kazakhstan´s
Criminal Code.
Cf. art. () of Kazakhstan´s Criminal Code.
See Sergey SAYAPIN, “The Compatibility of the Rome Statute’s Draft Deﬁnition of the Crime of
Aggression with National Criminal Justice Systems” ()  Revue Internationale de Droit
Pénal  at –.
Cf. art.  of the Criminal Code of Ukraine. On a recent trial under this art., see Sergey SAYAPIN,
“A Curious Aggression Trial in Ukraine: Some Reﬂections on the Alexandrov and Yerofeyev Case”
()  Journal of International Criminal Justice .
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In turn, propaganda for war or public calls for initiating a war of aggression are
criminalized under Article . The second part of the same Article establishes
criminal responsibility for an aggravated form of the same crime—that is, for its commission through the mass media or telecommunication networks, or by a state ofﬁcial. Article  reﬂects the requirement of Article () of the International
Covenant on Civil and Political Rights, and merits only one critical remark: given
the gravity of the crime, replacing “calls” (in the plural) with “a call” (in the singular)
would make sense, since a single call for initiating a war of aggression is already
worthy of criminalization.

.  , ,    
  
Article  establishes criminal responsibility for the production, acquisition, or sale
of weapons of mass destruction, which are prohibited by treaties to which the
Republic of Kazakhstan is a party; and in particular, of chemical, biological, nuclear,
and other weapons of mass destruction. Whereas chemical, biological, and nuclear
weapons are “traditional” weapons of mass destruction, and Kazakhstan’s critical
position with respect to such weapons has been consistent, the introduction of criminal responsibility for dealing with other weapons of mass destruction—such as the
so-called new physical principles weapons—should be commended, as it anticipates
prospective scientiﬁc developments and seeks to prevent their adverse effects.

.  
The current edition of Kazakhstan’s Criminal Code contains three distinct provisions
on war crimes (Articles –). Formally, this is a useful development in comparison with the previous edition where there was only one provision on war crimes
(it was transferred to the new edition of the Code verbatim and became Article
). However, the speciﬁc wording of Articles – raises questions. First, all
three provisions are quite inconveniently phrased in that they employ the plural
forms of nouns to describe the victims of the respective crimes (e.g. the wounded,
sick, prisoners of war, civilians, and other protected persons), or the crimes as such
(e.g. the employment of prohibited methods and means of warfare, attacking the civilian population or civilian objects, etc.). A literal interpretation suggests that acts committed against singular victims, or isolated acts, would not constitute war crimes
(whereas, under international law, they should). Also, it is unclear from the provisions

.
.

On the prohibition of propaganda for war, see passim Michael G. KEARNEY, The Prohibition of
Propaganda for War in International Law (Oxford: Oxford University Press, ).
“Kazakhstan Signs Treaty on Prohibition of Nuclear Weapons” The Astana Times ( March ),
online: The Astana Times <https://astanatimes.com///kazakhstan-signs-treaty-on-prohibitionof-nuclear-weapons/>.

Downloaded from https://www.cambridge.org/core. IP address: 27.104.134.125, on 29 Jun 2020 at 03:00:06, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/S2044251319000110

           

how many victims or acts are required to constitute a crime. Obviously, this confusion
should be remedied, and the plural forms of nouns should be replaced by singular ones.
Next, the titles of Articles  and  essentially mean the same thing, because
the terms “laws and customs of war” and “international humanitarian law” are practically synonymous. Consequently, the titles of these Articles do not indicate with
necessary accuracy the immediate objects of the respective crimes and the interests
protected by criminal law. It would be correct to rearrange the crimes listed in
Articles – in accordance with their direct objects—for example, war crimes
against persons, property, the environment, etc. Finally, Article  is entitled
“Criminal violations of international humanitarian law during armed conﬂicts”. In
this title, the words “during armed conﬂicts” are superﬂuous, because an overwhelming majority of International Humanitarian Law [IHL] rules apply in armed conﬂicts
anyway, and only a few IHL rules apply in peacetime. Moreover, all crimes listed in
Article  can only be committed in armed conﬂicts, and therefore the speciﬁc reference to armed conﬂicts in the title is an unnecessary repetition.

.      
   
Article  of the Criminal Code deals with the responsibility of commanders and
other superiors, and with superior orders. The ﬁrst paragraph criminalizes the failure
on the part of a commander or another superior to take all feasible measures within
his or her competence to prevent the commission of criminal violations of the laws
and customs of war or IHL rules. In turn, the second paragraph establishes criminal
responsibility for issuing an order to give no quarter, or another manifestly unlawful
order aimed at the commission of criminal violations of the laws and customs of war
or IHL rules. As commendable as Article  is, the crime´s corpus delicti is limited to
war crimes only, and does not formally encompass other crimes against the peace and
security of mankind. Therefore, it would make sense to extend the regime of Article
 to other crimes against the peace and security of mankind.

.        
Article  criminalizes the deliberate use, in contravention of treaties during hostilities, of the Red Cross, Red Crescent, and Red Crystal emblems, of a distinctive emblem
for the protection of cultural property, and of other emblems protected by international
law, as well as the use of the state ﬂag or insignia of the enemy, or of a neutral state, or
the ﬂag or the emblem of an international organization. Signiﬁcantly, a literal interpretation suggests that Article  distinguishes between the deliberate use of a number of
emblems (whose list is not exhaustive) and any unauthorized use of some other
emblems (whose list is exhaustive)—that is, a negligent use of the former, or their
improper use in peacetime, should not entail any criminal responsibility, whereas
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any unauthorized use of the latter should be criminalized at all times. In the absence of
an explicit prohibition of perﬁdy in the Criminal Code, Article  usefully adds to
the protection of civilian persons and objects.

. 
Ecocide is deﬁned in Article  as a mass destruction of ﬂora or fauna, contamination of the atmosphere, or land or water resources, as well as the commission of
other acts which have caused or might have caused an ecological disaster or an ecological emergency. Importantly, this Article does not distinguish between peacetime
and armed conﬂict, and thus offers ecology general protection against massive
harm at all times.

.       
()   
Articles  and  establish criminal liability, respectively, for mercenary activity
and the establishment of bases (camps) for training mercenaries. Under the ﬁrst paragraph of Article , mercenary activity means the recruitment, training, ﬁnancing, or
the provision of other material support to a mercenary, as well as using him or her in
an armed conﬂict, hostilities, or other violent activities aimed at overthrowing or
undermining the constitutional order or at encroaching upon the territorial integrity
of a state. The third paragraph criminalizes, in addition, the participation of a mercenary in an armed conﬂict, hostilities, or other violent activities aimed at overthrowing or undermining the constitutional order or at encroaching upon the territorial
integrity of a state. Article  does not itself deﬁne a mercenary, but instead refers
to paragraph  of Article  of the Criminal Code, which was quite impractically
inspired by Article  of the First Additional Protocol to the  Geneva
Conventions. Paragraph  of Article  implies that, in order to qualify as a mercenary, an individual must cumulatively possess all the attributes listed in the deﬁnition,
and accordingly, the absence of at least one attribute should technically release the
individual from criminal responsibility. As a matter of fact, virtually any element
in the deﬁnition can be circumvented quite easily—for example, by not letting an individual take a direct part in hostilities, granting him or her the nationality of a state
concerned, formally making him or her a member of the armed forces, etc.
Accordingly, it would make sense to adjust the deﬁnition of a mercenary contained

.

.

An implicit prohibition of perﬁdy is included in art. () of the Criminal Code (“… employment in
an armed conﬂict of means and methods prohibited by a treaty of the Republic of Kazakhstan …”).
Since perﬁdy is a method of warfare prohibited by art.  of the First Additional Protocol to the 
Geneva Conventions, to which Kazakhstan in a State Party, perﬁdy is criminal under art. () of
the Criminal Code.
Cf. Geoffrey BEST, War and Law Since  (Oxford: Oxford University Press, ) at .
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in paragraph  of Article  of the Criminal Code, in order to make Articles  and
 workable.
Article  criminalizes the establishment of a base (camp) for training mercenaries, or offering premises or land for the same purpose, with knowledge of the purpose.
The elements of this crime are quite clear, and the only observation pertains to the
relationship between the plural form of the nouns “bases” and “camps” in the title
of the Article, and their singular form in the body of the Article. The singular form
is certainly correct, and criminal responsibility should be borne for contributing to
the establishment of a single base or camp.

.     
According to available data, some nationals of Kazakhstan are currently participating
in armed conﬂicts in Afghanistan, Syria, Iraq, and Ukraine. The public danger of
such participation is compound: it includes the acquisition by individuals of dangerous (for example, separatist or religious) ideologies or skills (in particular, military
skills), which could affect adversely the national security of Kazakhstan; indirect interference in other states’ domestic affairs; and complications in international relations.
Article  of Kazakhstan´s Criminal Code establishes responsibility for deliberate
and unlawful participation of a national of the Republic of Kazakhstan in an
armed conﬂict or hostilities in the territory of a foreign state, absent the elements
of mercenary activity in the sense of Article  (cf. Section IX above). Unlike mercenaries who, as a matter of practice, are mostly driven by pecuniary interest, individuals who may be held responsible under Article  are motivated by other factors,
such as ethnic or religious afﬁliation with a group participating in a foreign armed
conﬂict, or a particular ideology, or simply by a sense of adventure. In any such
event, Kazakhstan should be entitled to exercise criminal jurisdiction over its
nationals, on the basis of the active personality principle or the protective principle,
and a number of trials under Article  have already taken place.

.     

Article  of Kazakhstan’s Criminal Code establishes criminal responsibility for
attacking an internationally protected representative of a foreign state or an employee
of an international organization, or his or her cohabitating family members, as well as

.

.

The Prosecutor-General´s Ofﬁce of the Republic of Kazakhstan, “Obrashcheniye Generalnoy prokuratury Respubliki Kazakhstan” [Address by the Prosecutor-General’s Ofﬁce of the Republic of
Kazakhstan] ( October ), online: PROKUROR <http://prokuror.gov.kz/rus/novosti/pressreleasy/obrashchenie-generalnoy-prokuratury-respubliki-kazahstan>.
See Robert CRYER, Darryl ROBINSON, and Sergey VASILIEV, An Introduction to International
Criminal Law and Procedure, rd ed. (Cambridge: Cambridge University Press, ) at –.
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the service or residential premises or means of transportation of internationally protected persons, as well as kidnapping or forcibly depriving such a person of liberty, or
threatening to commit such acts. Notably, the protective scope of this provision is signiﬁcantly broader than that of Article  of the  Draft Code of Crimes against
the Peace and Security of Mankind, which is limited to the “United Nations and associated personnel involved in a United Nations operation”, and to acts committed
“intentionally and in a systematic manner or on a large scale”. In addition to the latter, Article  also provides protection to the personnel referred to in the 
Vienna Convention on Diplomatic Relations, the  Vienna Convention on
Consular Relations, and in other sources of diplomatic law, as well as to international
organizations which concluded bilateral headquarters agreements with the Republic
of Kazakhstan (such as the International Committee of the Red Cross), and to their
personnel, with due regard to the rules of the respective agreements. It also criminalizes, quite laudably, single acts of hostility committed against internationally protected persons or objects. Article  is a good example of a domestic rule of
criminal law to the effect that a state is not precluded from offering a higher level
of protection than that required under international law, if it so desires. The protective
scope of a domestic provision of criminal law should not be narrower than that of its
counterpart under international law, but it may well be broader.

. 
Finally, the corpus delicti of piracy, reﬂected in Article  of the Criminal Code,
raises a few questions. Historically, piracy has been recognized as the ﬁrst international crime; pirates were referred to as the hostis humani generis (“enemies of
the human race”), and were subject to universal jurisdiction. However, in the
Criminal Code of Kazakhstan, the corpus delicti of piracy is placed in Chapter 
of the Special Part (“Criminal offences against public safety and public order”). It
appears that the objects which piracy attacks are more numerous and complex than
that: they include the lives and health of people, the safety of navigation, as well as
property—and therefore, piracy would be better placed in Chapter  of the
Criminal Code’s Special Part, along with other crimes against the peace and security
of mankind. More speciﬁcally, in the current wording of Article , piracy essentially amounts to a crime against property, and should ﬁnd itself in Chapter  of
the Special Part of the Criminal Code (“Criminal offenses against property”). On
the other hand, if an attack took place not for the purpose of seizing property, but
for another purpose (for example, to take hostages), the attack would not at all be
.
.
.

Cf. ibid., at .
See passim Jacob W.F. SUNDBERG, “The Crime of Piracy” in Mahmoud Cherif BASSIOUNI, ed.,
International Criminal Law: Volume I, Sources, Subjects, and Contents, rd ed. (Leiden: Martinus
Nijhoff), .
Cf. art.  of the Criminal Code of the Republic of Kazakhstan (“Piracy”): “Attack on a sea or river
vessel with the aim of seizing someone else’s property, committed with the use of violence or with the
threat of its use … .”
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covered by the deﬁnition of piracy. Last but not least, since piracy is not technically a
crime against the peace and security of mankind, Kazakhstan would not be able to
assert its criminal jurisdiction if a crime were committed on the high seas by foreign
nationals against foreign nationals. If, however, the corpus delicti of piracy were
revised and transferred to Chapter  of the Special Part of the Criminal Code, all
these issues would be resolved.

. 
The Republic of Kazakhstan has accomplished important work to introduce individual criminal responsibility for crimes against the peace and security of mankind, in
accordance with applicable sources of international law, but some of these implementation efforts require ﬁne-tuning. As soon as a suitable opportunity arises, Chapter 
of the Special Part of the Criminal Code could be revised, with a view to bringing it
into fuller conformity with international law. In particular, crimes against humanity
should be introduced as a distinct category of crime, and the corpus delicti of piracy
should be revised and placed in Chapter . More attention should be devoted to war
crimes, and the outdated deﬁnition of the crime of aggression should be optimized.
Such measures would make Kazakhstan’s Criminal Code even more progressive,
and should contribute to a better maintenance of international and regional peace
and security.

.

Cf. art.  of the United Nations Convention on the Law of the Sea.
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Abstract
The Advisory Opinion of the International Court of Justice [ICJ] on the Separation of the
Chagos Archipelago from Mauritius in  has been hailed as a major victory by the
government of Mauritius and by representatives of the Chagossians who were forcibly
removed from the islands to make way for the establishment of an American military
facility on the island of Diego Garcia at the height of the Cold War. The opinion was
categorical: the process of decolonization of Mauritius was not lawfully completed
when that country acceded to independence in . The UK lost on every single argument it made before the Court and is under an obligation to bring its administration of
the Chagos Archipelago to an end “as rapidly as possible”. This comment focuses on
what the ICJ said about self-determination, and whether the Advisory Opinion could
have consequences for future cases at the Court.

The Advisory Opinion of the International Court of Justice [ICJ] on the Separation of
the Chagos Archipelago from Mauritius in , has been hailed as a major victory by
the government of Mauritius and representatives of the Chagossians. The opinion followed four decades of negotiations between the Mauritian and British governments
over the future of the Archipelago, where an American defence facility was established
on Diego Garcia, the largest of the islands, whose inhabitants were forcibly removed,
and prevented from returning, to make way for the establishment of a new colony called
the “British Indian Ocean Territory”. In a virtually unanimous decision (thirteen votes
to one, with Judge Donoghue dissenting), the ICJ expressed its opinion that “the process
*

.

.

Associate Fellow, Faculty of Law, National University of Singapore; Senior Research Fellow, Middle
East Institute, National University of Singapore; Associate Member, Temple Garden Chambers,
London. This comment is based on a presentation delivered on  March at the Faculty of Law,
National University of Singapore, that was organized by the Centre for International Law and the
International Law Association—Singapore branch.
Owen BOWCOTT, “UN Court Rejects UK’s Claim of Sovereignty over Chagos Islands” The
Guardian ( February ); Marlis SIMONS, “U.N. Court Tells Britain to End Control of
Chagos Islands, Home to U.S. Air Base” The New York Times ( February ); “UK Should
Leave Chagos Islands Colony in Indian Ocean as soon as Possible, Top UN Court Says” South
China Morning Post ( February ); Kamlesh BHUCKORY, “World Court Says U.K. Should
Return Control of Indian Ocean Islands” Bloomberg ( February ).
Prior to the detachment, the UK undertook to cede the islands to Mauritius when they were no longer
needed for defence purposes. In , the UK and the US agreed to extend the lease for a further
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of decolonization of Mauritius was not lawfully completed when that country acceded to
independence in , following the separation of the Chagos Archipelago”. It further
expressed its opinion that “the United Kingdom is under an obligation to bring to an end
its administration of the Chagos Archipelago as rapidly as possible”. It ﬁnally expressed
the view that “all Member States are under an obligation to co-operate with the United
Nations in order to complete the decolonization of Mauritius”.
The Advisory Opinion could have far-reaching consequences, both in terms of the
status of the Archipelago, and for other long-standing territorial disputes that arose
during decolonization. This is because the ICJ concluded, for the ﬁrst time, that
UN General Assembly Resolution  (the “Decolonization Declaration”) reﬂected
customary international law, and that it had attained this status in law some time
between the years  and . Accordingly, it could be argued that other territorial disputes that arose as a result of the failure to complete the process of decolonization after , to which the Decolonization Declaration was applicable, could bring
their disputes before the ICJ in the form of Advisory Opinions.
Before considering the wider implications of the Advisory Opinion, this comment revisits the history of the establishment of the American military base on Diego Garcia. It
then considers the questions formulated by the UN General Assembly for the Advisory
Opinion, before considering what the Court had to say about self-determination.

.       

The Chagos Archipelago, a group of islands located in the Indian Ocean , km
north-west of Mauritius, was administered by the UK as a dependency of the
Colony of Mauritius from  and . The island of Diego Garcia—home to
a US naval and air base—accounts for more than half of the archipelago’s total
land area of , sq km.

.

.

.
.
.
.

twenty years. See Jon LUNN, Disputes over the British Indian Ocean Territory: March  Update
(House of Commons Brieﬁng Paper Number ,  March ), at .
There were only fourteen Judges on the ICJ as Judge Crawford had recused himself for having served
as counsel to Mauritius in the UNCLOS arbitration. Judge Greenwood had also recused himself
before he lost the election to Judge Bhandari. Greenwood had served as a Judge in the Arbitral
Tribunal in the UNCLOS arbitration. See Legal Consequences of the Separation of the Chagos
Archipelago from Mauritius in , Order of  July , [] I.C.J. Rep. . On the
UNCLOS arbitration, see In the Matter of the Chagos Marine Protected Area Arbitration Before
an Arbitral Tribunal Constituted under Annex VII of the United Nations Convention on the Law
of the Sea Between the Republic of Mauritius and the United Kingdom of Great Britain and
Northern Ireland (Award), see materials relating to this arbitration online: Permanent Court of
Arbitration <https://pca-cpa.org/en/cases//>.
Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in , Advisory
Opinion,  February , at para. , online: International Court of Justice <https://www.icj-cij.
org/ﬁles/case-related//----EN.pdf> [Separation of the Chagos Archipelago
from Mauritius in , Advisory Opinion].
Ibid., at para. .
Ibid.
Ibid., at paras. –.
Ibid., at para. .
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In , the UK listed Mauritius as a non-self-governing territory and transmitted
reports to the General Assembly under Article (e) of the Charter of the United
Nations. Signiﬁcantly, in these reports the UK referred to the Chagos Archipelago as a
dependency of Mauritius. It should also be mentioned, although the ICJ did not refer
to this, that the inhabitants of the Chagos Archipelago were considered citizens of the
UK under the British Nationality Act  before the separation of the Archipelago.
In , discussions commenced between the US and the UK regarding the use by
the US of the island of Diego Garcia for the purposes of defence. The US, embroiled
in the Vietnam War, wanted to establish a military base in the Indian Ocean, where
the UK still had a colony, having lost its other colonies in Malaya, India, Pakistan,
Burma, and Ceylon. They hoped that the new military facility would prevent the
spread of Communist ideology to the Third World.
On  November , the UK established the British Indian Ocean Territory
[BIOT], a new colony, consisting of the Chagos Archipelago, detached from
Mauritius, and the Adalbra, Farquhar, and Desroches islands detached from the
Seychelles. Between  and , the entire population of the Archipelago
were forcibly removed and prevented from returning.
Prior to the independence of Mauritius on  March , Prime Minister
Seewoosagur Ramgoolam, and the Mauritian Council of Ministers, indicated their
preference for a long-term lease of the islands, rather than detachment, but the UK
was not willing to consider this alternative. Accordingly, Sir Seewoosagur and the
Council of Ministers were given no choice but to accept the separation of the
Chagos Archipelago “in principle” as the price for independence.

.    ’    

Since independence, Mauritius has consistently claimed that the separation of the
Chagos Archipelago was imposed without its consent. However, the UN General
Assembly only became involved with the issue on  June , after a four-decade

.
.
.
.
.
.
.
.
.

Ibid., at para. . The ICJ cited the Report of  that collectively referred to all the islands as
“Mauritius”.
See Stephen ALLEN, The Chagos Islanders and International Law (Oxford: Hart Publishing, )
at .
Separation of the Chagos Archipelago from Mauritius in , Advisory Opinion, supra note  at
para. .
See David VINE, Island of Shame: The Secret History of the US Military Base on Diego Garcia
(Princeton, NJ: Princeton University Press, ).
Ibid., at –.
Separation of the Chagos Archipelago from Mauritius in , Advisory Opinion, supra note  at
para. .
Ibid., at para. .
Ibid., at paras. –.
Ibid., at para. . The UK claimed that it had the legal right to detach the Chagos by Order in
Council, without Mauritian consent.
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hiatus, when it requested an Advisory Opinion from the ICJ. Until that movement, the
dispute between Mauritius and the UK had been addressed in bilateral negotiations
between the two countries.
The General Assembly resolution requesting the Advisory Opinion was adopted by
ninety-four votes to ﬁfteen, with sixty-ﬁve abstentions. The questions asked of the
ICJ were framed as follows:
(a) Was the process of decolonization of Mauritius lawfully completed when Mauritius
was granted independence in , following the separation of the Chagos
Archipelago from Mauritius and having regard to international law, including obligations reﬂected in General Assembly resolutions  (XV) of  December ,
 (XX) of  December ,  (XXI) of  December  and  (XXII)
of  December ?;
(b) What are the consequences under international law, including obligations reﬂected in
the above-mentioned resolutions, arising from the continued administration by the
United Kingdom of Great Britain and Northern Ireland of the Chagos Archipelago,
including with respect to the inability of Mauritius to implement a programme for the
resettlement on the Chagos Archipelago of its nationals, in particular those of
Chagossian origin?.

Despite the reference to sovereignty in the ﬁrst sentence of the preamble, the questions were formulated to avoid the appearance that there was a sovereignty dispute
between the UK and Mauritius, which had arisen in their bilateral relations following
the latter’s independence. This was necessary in order to avoid the argument that the
Advisory Opinion was being used to circumvent the absence of British consent to the
judicial settlement of the bilateral dispute. Because the UK and Mauritius had submitted declarations to the ICJ that excluded disputes with other Commonwealth states
from their acceptance of the Court’s compulsory jurisdiction, the UK was of view
that the resolution had been drafted to provide a back-door route to the Court.

.

.
.
.

General Assembly, st Session, th Plenary Meeting,  June , UN Doc. A//PV., at –
. Tellingly, the states that voted against the request included those that are home to US military
facilities. These states included: Afghanistan (e.g. Bagram Air Base); Australia (e.g. Darwin and
Pine Gap); Bulgaria (e.g. Bezmir Air Base); Hungary (e.g. NATO base at Pápa); Japan (e.g.
Okinawa, Tokyo); Korea (e.g. Camp Humphreys); and New Zealand (e.g. Harwood airport in
Christchurch. The UK also hosts multiple US facilities, in addition to Diego Garcia. However, the
correlation between hosting US/UK military bases and opposing the request for the Advisory
Opinion was not uniform. Some of the states that host US bases either abstained from the vote or
voted in favour of the request. Those states that supported the request included Cyprus (the
Sovereign Base Areas); Cuba (Guantanamo Bay); Djibouti (Camp Lemonnier); Jordan (Muwaffaq
Salti Air Base); and the United Arab Emirates (Al Dhafra Air Base). Those states that abstained
included Bahrain (home to the US th ﬂeet); Germany (multiple bases); Iraq (Al Asad Air Base);
Italy (multiple bases); Kuwait (Ali Al Salem Air Base and Camp Arifjan); Micronesia (Naval Base
Guam); Qatar (Al Udeid Airbase); and Turkey (Incirlik).
The ﬁrst sentence of the preamble of the request reafﬁrmed “that all peoples have an inalienable right
to the exercise of their sovereignty and the integrity of their territory” (emphasis added).
See the declaration ﬁled by Mauritius on  September  and the declaration ﬁled by the UK on
 February , online: International Court of Justice <https://www.icj-cij.org/en/declarations>.
See the statement by Mr Rycroft, th Plenary Meeting, st Session of the General Assembly, 
June , UN Doc. A//PV., at .
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The UK pointed out, for example, that the UN General Assembly had not adopted a
single resolution on the question of Mauritius since its independence in .
Although the UN had not been involved with the decolonization of Mauritius for
many years, decolonization has remained of special concern to the UN General
Assembly. For example, in , the General Assembly declared the period –
the Third International Decade for the Eradication of Colonialism. And of course,
colonial disputes are fundamentally disputes about sovereignty; namely, the process
of transferring power to the people of a non-self-governing territory. But they are
an exceptional type of dispute; a dispute that does not always depend on the consent
of the administering power, since not all cases of decolonization were consensual.

.     
In addition to the African Union, written statements were ﬁled in the Registry of the
Court by the following states: Belize, Germany, Cyprus, Liechtenstein, the
Netherlands, the UK, Serbia, France, Israel, the Russian Federation, the US, the
Seychelles, Australia, India, Chile, Brazil, the Republic of Korea, Madagascar, the
People’s Republic of China, Djibouti, Mauritius, Nicaragua, Guatemala, Argentina,
Lesotho, Cuba, Viet Nam, South Africa, the Marshall Islands, Namibia, and Niger.
Oral pleadings were made by Mauritius, the UK, South Africa, Germany,
Argentina, Australia, Belize, Botswana, Brazil, Cyprus, the US, Guatemala, the
Marshall Islands, India, Israel, Kenya, Nicaragua, Nigeria, Serbia, Thailand,
Vanuatu, Zambia, and the African Union.
Of the written and oral statements, only the UK, France, Israel, the US, Australia,
Chile, and Korea framed the issue as a sovereignty dispute. All the other states viewed
the dispute as being concerned exclusively with self-determination. The Russian
Federation took a non-committal position, viewing the issue as one of selfdetermination but also expressing caution that the Advisory Opinion not be used
to settle bilateral disputes.

.   
On  February, the ICJ delivered its Advisory Opinion. It made short shrift of the
argument that there was a bilateral dispute between Mauritius and the UK regarding
.
.
.
.
.
.

Ibid., at .
See GA Res. /,  December .
See para.  of the Decolonization Declaration.
Separation of the Chagos Archipelago from Mauritius in , Advisory Opinion, supra note  at
para. . See the text of these statements, online: International Court of Justice <https://www.icj-cij.
org/en/case//written-proceedings>.
Ibid., at para. . See the text of the oral statements, online: International Court of Justice <https://
www.icj-cij.org/en/case//oral-proceedings>.
See the Russian statement, online: International Court of Justice <https://www.icj-cij.org/ﬁles/caserelated//--WRI---EN.pdf>.
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sovereignty over the Chagos Archipelago that was at the core of the advisory proceedings. The ICJ observed that the General Assembly had:
[N]ot sought the Court’s opinion to resolve a territorial dispute between two States.
Rather, the purpose of the request is for the General Assembly to receive the Court’s
assistance so that it may be guided in the discharge of its functions relating to the decolonization of Mauritius.

In the Court’s view the opinion was requested on the matter of decolonization, which
is of particular concern to the UN.
In answer to question (a), the Court explained that it had to ﬁrst determine the relevant period of time for the purposes of identifying the applicable rules of international
law before determining the content of the law. After determining that the relevant
period of time for identifying the applicable rules of international law was between
the separation of the Archipelago in  and the independence of Mauritius in
, the ICJ concluded that the adoption of the Decolonization Declaration by
the General Assembly on  December  was a “deﬁning moment in the consolidation of State practice on decolonization”.
Although the ICJ was of the view that the Decolonization Declaration was formally
a recommendation, it had a “declaratory character with regard to the right to selfdetermination as a customary norm, in view of its content and the conditions of its
adoption”. It added, “[t]he wording used in resolution  (XV) has a normative
character, in so far as it afﬁrms that ‘[a]ll peoples have the right to
self-determination’”.
The ICJ recalled that the right to self-determination applied to the entirety of a
non-self-governing territory. In support of this view it referred to paragraph  of
the Decolonization Declaration, which provided that “Any attempt aimed at the partial or total disruption of the national unity and the territorial integrity of a country is
incompatible with the purposes and principles of the Charter of the United
Nations”. According to the ICJ:
Both State practice and opinio juris at the relevant time conﬁrm the customary law
character of the right to territorial integrity of a non-self-governing territory as a corollary of the right to self-determination. No example has been brought to the attention of the Court in which, following the adoption of resolution  (XV), the
General Assembly or any other organ of the United Nations has considered as lawful
the detachment by the administering Power of part of a non-self-governing territory,

.
.
.
.
.
.
.
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for the purpose of maintaining it under its colonial rule. States have consistently
emphasized that respect for the territorial integrity of a non-self-governing territory
is a key element of the exercise of the right to self-determination under international
law.

The peoples of non-self-governing territories are entitled to exercise their right to selfdetermination, the Court said, in relation to their territory as an integral, complete,
unit, and the integrity of that unit must be respected by the administering power at
the moment of decolonization: “[i]t follows that any detachment by the administering
Power of part of a non-self-governing territory, unless based on the freely expressed
and genuine will of the people of the territory concerned, is contrary to the right to
self-determination.”
Applying the law of self-determination to the separation of the Chagos Archipelago,
the ICJ concluded that “heightened scrutiny” should be given to the issue of consent
when part of a non-self-governing territory is separated to create a new colony.
Having studied the circumstances in which the Council of Ministers of the Colony of
Mauritius agreed to the detachment of the Archipelago “in principle”, the Court considered that the detachment was “not based on the free and genuine expression of the
will of the people concerned”. Accordingly, the ICJ concluded in answer to question
(a) that “the process of decolonization of Mauritius was not lawfully completed when
Mauritius acceded to independence in ”. Having reached this conclusion, the
answer to question (b) was self-explanatory. The UK’s ongoing administration of the
Chagos Archipelago constituted “a wrongful act entailing the international responsibility of that State”. The ICJ described that wrongful act as being of a “continuing character”. Accordingly, it concluded that:
[T]he United Kingdom is under an obligation to bring an end to its administration of the
Chagos Archipelago as rapidly as possible, thereby enabling Mauritius to complete the
decolonization of its territory in a manner consistent with the right of peoples to
self-determination.

The ICJ explained that it was for the General Assembly to decide on the modalities
required to complete the decolonization of Mauritius, which all Member States are
required to co-operate with in putting into effect, given that self-determination is
an obligations erga omnes, giving these states a legal interest in protecting this
right.
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.       
Of the thirteen Judges that participated in the Opinion, six issued Declarations
(Vice-President Xue, Judges Tomka, Abraham, Gevorgian, Salam, and Iwasawa), four
issued Separate Opinions (Judges Cançado Trindade, Gaja, Sebutinde, and Robinson),
and one issued a Dissenting Opinion (Judge Donoghue). In addition, Judges Cançado
Trindade and Robinson issued a Joint Declaration, in addition to their Separate Opinions.
In the sole dissent, Judge Donoghue expressed her view that the Advisory Opinion
had “the effect of circumventing the absence of United Kingdom consent to judicial
settlement of the bilateral dispute between the United Kingdom and Mauritius regarding sovereignty over the Chagos Archipelago and thus undermines the integrity of the
Court’s judicial function”. In her view, the ICJ should have exercised its discretion
to decline to give the opinion.
In contrast, Vice-President Xue thought that framing the issue as a sovereignty dispute between Mauritius and the UK was devoid of historical context. She explained
that, when the separation of the Chagos Archipelago was being contemplated by
British ofﬁcials in –, they were aware that they were establishing a new colony
and that this was unlikely to escape criticism in the UN. The fact that Mauritius
sought to resolve its dispute bilaterally with the UK did not change anything, as decolonization issues were often considered at both the bilateral and multilateral level:
“[t]hey are not mutually exclusive under international law.”
For some Judges, the ICJ did not go far enough in its enumeration of the law of
self-determination. Judges Cançado Trindade, Robinson, and Sebutinde thought the
Court could have said much more about the status of self-determination in international law, which they thought had consolidated into a peremptory norm of a
jus cogens character. According to Cançado Trindade it was as if “the Court
remains (in ) haunted by the Barcelona Traction ghost of  (beholding
only obligations erga omnes, without jus cogens), as well by the East Timor injustice
(to its people) of , resulting from its strictly inter-State outlook”.

. 
The Advisory Opinion could have far-reaching consequences not only for the UK’s
position in the Indian Ocean, but for other states that have long-standing self.
.
.

.

Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in , 
February , Dissenting Opinion of Judge Donoghue at para..
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Consequences of the Separation of the Chagos Archipelago from Mauritius in ,  February
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Opinion of Judge Robinson at paras. –.
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determination disputes to which the Decolonization Declaration is applicable.
However, with decolonization virtually complete, there are not that many disputes
that are likely to come before the ICJ—certainly not a ﬂoodgate—and even where
such disputes exist, the peoples concerned would need a state to take up their case
and use its political capital to secure a majority vote in the UN General Assembly
to request an Advisory Opinion.
The ICJ’s opinion that self-determination had emerged as customary international
law in – could however be of assistance to a rather exceptional and longstanding dispute: that between Israel and Palestine. In this connection, it was probably
no coincidence that, for the ﬁrst time in over ﬁfty years, Israel took part in the oral
proceedings at the ICJ on the Chagos Opinion, arguing that the ICJ should exercise its
discretion to decline to give the opinion. Undoubtedly, Israel’s Foreign Ministry was
aware of the parallels between the UK’s administration of the Chagos Archipelago
and Israel’s occupation of East Jerusalem, the West Bank, and the Gaza Strip,
which the Palestinians have long argued is unlawful.
On  September , Palestine instituted proceedings at the ICJ challenging the
Trump administration’s decision to move its embassy to Jerusalem. In the ﬁrst phase
of the case, Palestine will have to argue that it is a state, and, in this connection, it may
have to argue that it has had a right to claim sovereignty over East Jerusalem, the West
Bank, and the Gaza Strip since , and which Israel has refused to withdraw from
despite the adoption by the UN Security Council of Resolutions  () and 
(). In this regard, the ICJ’s conclusion in the Chagos Advisory Opinion that
“the United Kingdom’s continued administration of the Chagos Archipelago constitutes a wrongful act entailing the international responsibility of that State” could be
cited to argue that Israel’s continued administration of the territories it occupied on
 June  constitutes a wrongful act entailing the responsibility of that state. In
his Declaration, Judge Gevorgian observed that, in the ICJ’s Advisory Opinion in
Wall, the Court “was able to rely on the United Nations Security Council’s determination that the occupation of Palestinian territory was illegal, notably in resolution 
()”. Gevorgian mentioned the Wall opinion to distinguish the Chagos Opinion
from the Namibia and Wall Advisory Opinions, where the Security Council had

.
.
.
.
.
.

For example, the West Papua dispute with Indonesia when West Papua was handed to Indonesia following a controversial plebiscite in . See Melinda JANKI, “West Papua and the Right to
Self-determination Under International Law” ()  West Indian Law Journal .
Raphael AREN, “Israel Takes Part in International Court Debate for First Time in Decades” Times
of Israel ( September ).
See the written statement of Israel at the website of the ICJ, online: <https://www.icj-cij.org/ﬁles/caserelated//--WRI---EN.pdf>. Israel had submitted a written statement to the ICJ
in the Wall Advisory Opinion, but it did not take part in the oral proceedings.
See Application Instituting Proceedings, State of Palestine v. United States of America,  September
, online: International Court of Justice <https://www.icj-cij.org/ﬁles/case-related//-APP---EN.pdf>.
See Relocation of the United States Embassy to Jerusalem (Palestine v. United States of America),
Order of  November , online: International Court of Justice <https://www.icj-cij.org/en/
case/>.
See Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in , 
February , Declaration of Judge Gevorgian at para. .
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clearly expressed its view that the retention of those territories by South Africa and
Israel was contrary to international law.
Intriguingly, the ICJ did not mention how the Decolonization Declaration came to
reﬂect customary international law, other than to describe it as a “deﬁning moment”
in the consolidation of state practice on decolonization. Nor did the ICJ mention how
that Declaration jettisoned an older tradition of self-government. Only Judge Gaja
made the observation that:
Under Article  of the Charter of the United Nations, an administering Power of a
non-self-governing territory had to promote the well-being of the inhabitants and their
self-government. Establishing a new colony (the British Indian Ocean Territory) in
order to construct a military base on the Archipelago and expelling the indigenous population were not steps in that direction and could not be regarded as a form of decolonization consistent with the obligations ﬂowing from the Charter.

In paragraph  of the Advisory Opinion, the ICJ cited General Assembly
Resolution , which it claimed expressed the means of “implementing selfdetermination”. Yet the word “self-determination” does not appear in Resolution
. That resolution uses the word “self-government”.
The omission of the South West Africa Cases (–) from the Opinion, and
from the submissions to the ICJ, was also glaring, given that self-determination was
raised by the Applicants in the merits of the South West Africa Cases, which covered
a similar time period. It will be recalled that Ethiopia and Liberia chose not to
invoke the Decolonization Declaration in their argument on the merits, even in support of their argument that territorial apartheid was contrary to international
law. The UK could have argued that the omission of the Decolonization
Declaration from the Applicant’s memorial on the merits of the South West Africa
Cases provided evidence that, in the view of the Applicants themselves, the
Decolonization Declaration did not reﬂect customary international law in the
s. Why the UK did not cite the Applicant’s memorial in the South West Africa
Cases to support its view that the Decolonization Declaration did not reﬂect
.

.
.

.
.

Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in , 
February , Separate Opinion Judge Gaja at para. . I reached a similar conclusion in Victor
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customary international law by , when the Chagos was detached from
Mauritius, remains a mystery.
Finally, the ICJ was careful to say that the wording used in the Decolonization
Declaration had a normative character, only insofar as it afﬁrmed that “[a]ll peoples
have the right to self-determination”. The Court did not go so far as to say that the
Decolonization Declaration as a whole reﬂected customary international law. It did,
however, concede that state practice and opinio juris conﬁrmed the customary law
character of the right to territorial integrity of a non-self-governing territory as a corollary of the right to self-determination.
The only conclusion to be drawn from the Advisory Opinion is that the UK has
been administering the Archipelago in violation of international law for over four decades, and that Mauritius has had sovereignty over the Archipelago since , which
the UK has been illegally administering. Regarding the future of the military facilities
on Diego Garcia, Mauritius has assured the UK and the US governments that the exercise of effective control by Mauritius over the Chagos Archipelago would not in any
way pose any threat to the military base: “Mauritius is committed to the continued
operation of the base in Diego Garcia under a long-term framework, which
Mauritius stands ready to enter into with the concerned parties.”
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