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Venues for Scholarship:

Practitioner-oriented publishers

NGO/Think Tank Reports

Student-edited and Peer Review Journals (specialized and general)
Book chapters in edited books (e.g., Oxford Handbook on X)
Scholarly books (for general or specialized audiences);
Treatises/Casebooks or other books designed for classroom use)
Types of publishers:

University Press Houses; Large publishers (e.g., CUP, OUP, Brill,
Routledge, Springler); smaller houses (¢.g., Hart and Edgar)
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Impact of the Web:

Progress of an Idea:

Tweet

Short/long ‘blogs’ (e.g., Opinio Juris; Just Security; AJIL
Unbound; EJIL Talk!)

Public Policy Journals

Think tank/NGO Report

Published article/book chapter/book

Spin off tweets (see above) — rinse — repeat

Impact on Scholarship:

Adverse: See, e.g., Joseph Weiler, Editorial: Publish and
Perish, 29 EJIL 673 (2018)
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The West Bank and International Humanitarian Law on the
Eve of the Fiftieth Anniversary of the Six-Day War

Cverview of attention for article published in American Journal of International Law, May 2017

SUMMARY
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Twitter Demographics
The data shown below were collected from the profiles of 129 tweeters who shared this
@ About this Attention Score research output, Click here to find out more about how the information was compiled.
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Trajectory of an Article in peer-review journal: EJIL

Number of article submissions: about 300-350 per year; of
which some 250 are rejected (usually at preliminary ‘screening’
stage without being sent to peer review){average time: up to 6
weeks).

If sent to peer review, submission must be withdrawn from
other journals for consideration. Peer review (up to 6 months!)

Author gets Accept/Reject/Revise and Resubmit (most
common) or Category 4: promising but needs general overhaul.

Once accepted (usually after revisions) goes into pipeline to be
published (but can result in further 4 months delay).

Result: can take up to 12 months from initial submission to
physical publication — hence newly adopted possibility: pre-
publication on line for accepted articles in final edit; also no
objection to pre-publication in unedited/non-final form in SSRN
or comparable websites {e.g., University ‘working paper’
series).

Those subjected to peer review but rejected get 3-4 page
detailed comments/suggestions for improvement.




Trajectory of An Article: AJIL

AJIL: 350-375 submissions per year. Exclusive submissions not
required but if exclusive get expedited consideration.

Review initially undertaken by 7 student submission editors
who write memo on MS strengths and weaknesses and
recommend whether to accept, accept with revisions, or reject
(average time: 5 days!).

Co-editors in chief then decide whether to send to double blind
peer review (need at least 2 affirmative votes of AJIL board to
accept) (average time: 2-3 weeks!).

Numbers in first six months of 2018: out of 194 MS submitted
MS with board review and final decisions: 12 (6.19%)
Accepted after revise and resubmit: 6
Rejected after peer review: 6
Rejected as inappropriate: 116 (59.79%)

Rejected without Board review but screened: 66 (34.02%)

Note: majority of MS that are rejected get feedback, including
sometimes detailed reviews (particularly if sent to peer
review; many sometimes be urged to contribute to AJIL
Unbound)




Common Reasons for Rejection of Article Submissions:

(1)
)
€)

(4)
)

(6)
(7)
8)

)

Wrong subject for particular law review (e.g., foreign
law topic submitted to AJIL)

Wrong audience (e.g., practitioner-oriented piece as lead
article for AJIL)

Wrong style/format (e.g., an ‘editorial’ for AJIL where
editorials are restricted to members of AJIL board)
Pre-emption/lacking in novelty

Poor research (e.g., insufficient grounding in relevant
literature)

Absence of a clear thesis

Failure to answer predictable counters to thesis

Poor writing (e.g., poor English grammar, poor
organization, informal writing)

Insufficient source support

(10) Other

Remedies: CUP Tips for Authors/other journal options

Typical Suggestions for Revisions:

Need more research on X

Need more depth of discussion or develop arguments on X

Need more care in expressing arguments on X

Grammar/style/citation issues

Greater attention needed to counter-arguments on X




FACTS and FICTIONS:

Most articles in peer-reviewed journals like AJIL are written by
academics (65 percent in 2018, last year as co-editor in chief of
AJIL)

Much fewer articles (22 percent) are written or co-written by
students (but see International Decisions, Book Reviews)

About same number (27 percent) are written or co-written by
practitioners

The largest percentages (29 % and 11 % respectively) of articles
in AJIL are written by authors based in the US and the UK

Most popular topics (circa 2017) of published articles in AJIL:
international economic law (e.g., trade/investment);
international legal theory; international criminal law; and law of
armed conflict.

Least popular topics: African/Asia-Pacific/Latin American/East
European perspectives; law of culture/gender/development.




Tips for first-time journal authors

from Cambridge University Press and

the American Journal of International

Law

The American Journal of International Law (AJIL) encourages early career scholars to submit
their work to the journal and has put this advice together in support of this,

Selecting a topic

¢ Consider the most inferesting areas that have arisen In your research

« Remember several shorter pleces may do your work mote Justice than a book

¢« Read widely around your research areq o see what is toplcal and what others are
writing on

« Consider testing your toplc at a conference before writing a full article

¢ Discuss your ideas with colleagues

Choosing an appropriate journal

» Read widely fo give a clear sense of which are the relevant journals to your research
field

s Read the scopes of Journals carefully (often outlined Inside d journdl or on ifs
webpages). if your article does not fit the scope of a Journat i will likely be
immediately rejected (AJL's scope focuses on public International law and closely
related issues of global governance, fransnational law, and national or sub-stafe law)

e Ask colleagues which Journals they recommend for your particular toplc

« Conslder what kind of audience you are hoping for - If a large audience is Imporfant
than a generalist journal might be most appropriate; if you want to reach those most
inferested in your field, then a specidlist Journal may be the best way io go

« If your piece is particularly iInnovaiive or provocative, look for journals that have o
tendency to publish these kinds of work

+ Keep in mind that there are some journals that particular favour early career scholars
- look out for journals that offer a Junior scholar’s prize (e.g. AJIL's Francis Dedk Prize)

s s ranking important - check with colleagues whather your school has Its own ranking
fist of journals and whether Impact Factor is Important? Low is a field with few ranking
lists but those that seem to count most are the Clarivate Journal Citation Reports that
publishes Impact Faciors, Scopus’ SClmago list and Washington and Lee’s law Journal
rankings (AJIL is the highest ranking international law Journal on these lists)

Deciding what type of content you wish to wille

Remermber that you are not limited to writing Just research articles and for ¢ first publication
you may want fo submit a shorter plece of content. For example, AJIL does noft just publish
lead articles and you may also want o consider:

«  Submitting a short Current Devealoprents or Notes & Comment plece




Proposing writing an Intemational Decision plece commenting on a recent court or
tribunal decision to sectlon editor David Stewart

Suggesting a book you would like to review to section editor Richard Bilder who
solicits all book review content ,
Considering submiiting a plece to AJIL's online companion AJL Unbound which
publishes short essays (of no more than 3,000 words) written in a readable style
accessible to policymakers, practitloners, and students

Wiiting your arficle in a way that is more likely to be published

Write in clear English

if English Is not your firsi-language consider using a professional edifing service

Ask colleagues o proof-read your work

Consider attending a wilting workshop

Your plece should present a detalled analysis rather than a simple narrative or
commentary on a list of casas or legislation

Make sure your argument flows logically, using clear headings o breck up the text
Take time to check your citations thoroughly

Ensure you are happy that your article is complete, do not expect to finesse your fext
or add additional material af a later stage

Once you have chosen a journal fo submit to, follow that journal’s Instructions for
auihors or style guide to ensure the article is put into Journal style (AJIL authors should
follow The Chicago Manual of Style (16th ed. 2010), The Bluebook: A Uniform Sysfem of
Citation (20th ed., 2015) and the AJIL Style Guide)

Closely follow the subrnission Instructions for your chosen journal (e.g. some sections of
AJIL require submisslon by email, sore via ScholarOne electronlc submission systermn)
Ensure you have adhered to any word limit for your selected journal (30,000 words for
AJIL lead articles and 11,000 for shorter pleces)

If a Journal requires work to be anonymised, please eliminafe any author details and
anonymise any citations that refer o your own work

If at journal has an excluslve submisslon policy, please abide by this (AJIL commn‘s o
faster review of exclusive submissions)

Be confident, remember arficles are double-blind reviewed and Junlor scholars
therefore have the same opportunity to be published as senicr scholars

If you article is accepted

Your articte may be rejected before or affer review, accepted. accepted with
revisions of you may be invited to revise and resubmit. Take any recommenddations for
revisions serlously

Expect your arficle to be edited by the Journal’s editorial team - treat these edits
constructively, they have been made to bring the best out of your arficle

Note any speclal requests (for example AJIL asks accepted authors fo provide source
materials for their guotes and certain cliations via Dropbox within two weeks of
acceptance)

Respond to any queries from the editorlal team or any copyeditor promptly

Be ready to check proofs quickly (AJIL gives just three days for this process)

Proof corrections should be limited to fypos and errors of law, substantial changes to
your arficle are not allowed by any journal af this stage

Expect to be asked to fransfer your copyright to the Journal and complete any
documentation relating to this with care

Check the re-use and self-archiving policy of the journal carefully before considering
re-publishing or archiving In a repository




If your article Is rejected

AJIL recelves 400 submissions each year for Lead Articles, Notes and Current Development
pieces and only a tiny percentage of thase are accepted so do not be discouraged by a
rejection,

» Take on board any feedback then submit to another journal
« Do nof rule out sending a different piece 1o the joundt in the future

For more information see cambridge.org/core/joumais/ometican-journal-of-intermnational -
low/information/instiuctions-contributors
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New York University Law Library / LibGuides / International Law: General Sources [ Qutline

International Law: General Sources: SearchihisGude | Search
Qutline

This guide lists essential sources for researching general aspects of international law, For specialized topics, such as human rights
and international arbitration, see the guide international Law: Specialized Sources.
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Databases
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above or the links below. If you have additional
questions, please visit or contact the NYU Law Library
Reference Desk, Jeanne.Rehberg@nyu.edu or

» Getting started--classics, encyclopedias, databases,

+ Books, Ebooks, Working papers, etc.

available here,

This guide provides links to a variety of databases, several
of which are limited to NYU Law faculty and students.
Information for NYU Law students and faculty on obtaining

passwords for Westlaw, Lexis Advance and Bloomberg is

« Law reviews, journals, arficles
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| OF
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VOL. 95 October 2001
, CONTENTS .
Traditional and Modern Approaches to Gustomary International Law:
A Reconciliation Anthea Elizabeth Roberts

There are two contemporary approaches to the determination of customary
international law: the "traditional,” which emphasizes state practice, and the
“modern,” which emphasizes opinio juris. This ardcle proposes a theory of
custom that incorporates both approaches. It rejects analyzing custom on 2
“sliding scale” in favor of a reflective interpretive approach that reconciles the
descriptive and normative justifications for traditional and modem custom,

Vol 112 April 2018

Specially-Affected States and the Formation aof Customn. Kevin Jon Heller

Although the United States has relied on the ICJ's dactrine of specially-
affected states to claim that it and other powerful states in the Global
Noxrh play a privileged role in the formarion of customary international
Jaw, the doctrine itself has never been systematically developed by the (]
or by legal scholars, This article fills that lacuna by addressing two questions:
(1) what makes a state “specially affecced™?; and (2) what is the impostance of
a state qualifying as “specially affected” for the formation of custom? It con-
cludes that a theoretically coherent understanding of the docrrine would
gives states in the Global South significant power aver custom formation.

January 2014
CONTENTS

VOL. 108

inan Age of Global Public Goods
Nieo Krisch

Taternational law's consent-based structure is ofren seen as inadequate for solv-
ing global. public goods problems. Many commentators therefore project a tum
soward nonconsensualism. This article focnses on three issue areas-—interna-
tional antitrst, cimate change, and terrorism financing—to analyze whetherwe
can observe such a turn, In the pictute char emerges, international law retaing
mich of its consensual character bue is increashngy sidelined in favor of other,
especially informal and unilateral, modes of governance in which consent plays
a more Limited role and hierarchy is often pronounced.

The Decay of Consents International Law

NO. 4

757

191 §
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Vol. 111 Qctober 2017
CONTENTS

The Outer Limits of the Continental Shelf Under
Customary International Law Kevin A, Baumert

“Seldom has an apparent major change In international law been accont-
plished by peaceful means more rapidly and amidst more general acquies-
conce and approval,” Lauterpacht observed of continental shelf claims
nearly seventy years ago. When considered today; this observation merits a
caveat, as the question of how fat the continental shelf extends into the sea is
not yee fully settled. This article explores the custamary interpational law
applicable for determining continental shell limits and also examines the
legal proceduses used by states to galn incernational acceptance of those
timits. '

The New Debate on the Interpretation of MIN Clauses in
Investment Treaties: Putting the Brakes
on Multilateralization Simon Batifart and J. Benton Heath

This article challenges the conventional wisdom that MEN clanses in isrvest-
nent treaties can always be used to “impart” substantive standards of weat-
ment {e.g. FET). It argues that most tiibunals permicting this use of MFN
clauses have relied on presumptions and have ignozed meaningful variations
among clauses, It also points out chac states are increasingly questioning the
conventional view, and that a recent arbitral award has firmly rejected an
actempt to use.an MEN clause to import substantive standards, It concludes

by sketching the terms of the new MFN debate.

Notes and Commenis :
MPEN Clauses as Rilateral Commitments t© Multilateralism:

A Reply to Simen Batifort and J. Benton Heath Stephan W. Schill
Shakespeare: A Dove, a Hawl, or Simply a Fumanist? Theodor Meron
Presidential Tariff Authority John K Veroneant and

Catherine H. Gibson

Current Developments
Crimes Against Flumanity and Other Topics: The Sixey-Ninth
Session of the Internatiopat Law Commission Sean D. Murphy
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THE CHAPEAU OF THE GENERAL EXCEPTIONS IN THE WTO GATT aND
CATS AGREEMENTS: A RECONSTRUCTION

By Lorand Bartels*

One of the most important issues in the law of the World Trade Organization is the right
of WTO members to adopt measures for nontrade purposes. In the WTO's General Agree--
ment on Tariffs and Trade (GATT 1994) and General Agreement on Trade in Services
(GATS), this right is secured in general exceptions provisions,' which pesmit WTO merbers
to adopt measutes to achieve certain objectives, no twithstanding any other provisions of these
agreements and also, in some cases, other W TO agreements.” These objectives include, maost
importanly, the protection of public fmorals, the maintenance of public order,? the protection
of human, animal, or plant Life or health, the enforcement of certain domestic laws, and the
conservation of exhanstible natural resources.*

The right to adopt measures for these purposes is subject to various conditions, somie of
which are specific to the objective at issue. For example, a measure for conserving exhaustible:
natural resources needs to “relate to” that objective and be “made effectiveinco pjunction with
domestic restrictions on production or consumption of those resources,” whereas 2 measure

* University of Cambrirlge, Emaik labS3@eam.ac.uk. T would like to thank James Flet, Catherine Gascoigne,
Joanna Gomula, Simon Lester, Gracia Marin Durdn, Odette Murray, Laura Nielsen, Fedesico Ortino, Joost Pau-
welyn, Julia Qin, Frieder Rocssler, Marie Wilke, Michelle Zhang, and the editoss for their useful comments, Opin-:
ions and errors remain my own. ;

! General Agreement on Tariffs and Trade 1994, Are. XK, Apr. 15, 1994 [hereinafter GATT 1994], Macrakesh
Agreement Establishing the World Ttade Onrganization (hereinafter WTO Agreement], Annex 1A, 1867 UNTS
187; General Agreementon Trade in Services, Art. XIV, Apr. 15,1994, W TO Agreement, suprea, Annex 1B, 1869.
UNTS 183 [hereinafter GATS]. WTO legal texts ase available at hetps:ffwerwwto.org/ cnglish}docs_cﬂcgal_cl';
legal_c.htm and reprinted in The Legal Texts: The Results of the Urieguay Round of Muleilateral Trade Negotiations
{Carmbridge University Press, 1999}

2The general exceptions alse apply to obligations in related WTO agreements, sometimes gxpressly, as in the.
Agreemnent on Trade-Related Investment Measures, Art, 3, Apr. 15, 1994, W TO Agreement, sipra note 1, Annex
A, 1868 UNTS 186, and the Agreement o Trade Facilitation, Art. 24(7), WTO Doc. WT/U?EH (July 15,
2014} (not yet in force), and sametimes hy ienplication, as in relarion to certain obligations in accession prDEOCO!S-;
See, e.z., Appellate Body Report, China—Measuzes Affecting Trade Rights and Distribution Services for Certain!
DPublications ard Audiovisual Entertainment. Products, para. 4135, WT/DS363/AB/R (adopted‘ Jan. 19,_2010)-'
Documents for WTO disputes are available at hetps: fiwwiw.wto.orglenglish/ tratop_efdispu_e/dispu_e.
hemtdispuses.

3 This exception is pot included in GATT 1994, sigpra note 1, Are, 200

4 This last exception is not included in GATS, supra note 1, A XIV,

5 GATT 1994, supra note 1, Art. XX(g).

Vol. 111 July 2017 _ No.3
CONTENTS . PAGE

The Survival of the Secret Treaty: Publicity, Secrecy, and
Legality in the International Order Megan Donaldson 575

This article offees the first detailed history of the norm of treaty publication as

it has evolved over the last century. Drawing oa both public debages and i
archives of forelgn ministres, it traces how, and why, secret teaties have per- i
sisted, even in liberal democracies. It challenges assumptions of ever-greater

tanspacency over time, and complicates the associations made—Dby incerwar -~

reformers and international lawyers today—berween the notm of treaty pub-

Fentian and ideals of lsoalire in the inremational arder.
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Agora: Reflections on President Obama’s War Powers Legacy
, President Obama’s War Powers Legacy Curtis A, Bradley 625
Obama’s AUMF Legacy Curtis A, Bradley and Jack L. Goldsmith 628

“The 2001 Authorization for Use of Militazy Force (AUMF) remains the ptin-
cipal legal foundation ander U.S. domestic law for the president to use force
against and detain members of terrorist organizations. This essay explains how
the Obama administration established che AUME as the legal foundation for
indefinite conflict against Al Qaeda, associated groUps, and the Islamic State. It
also shows that the administration’s claim that international law operated as an
important constraint on its actions undet the AUME was belied, on a range of
issues, by its interpretations of international law that supported presidential
discredion and Bexibility.

The Obama Administration, Internationat Law, and Bxecutive Minimalism

Ashley S, Decks 646

The Bush administeation took 2 maximalist approach to the jus ad bellum and
fus in bello, staking out broad claims about what international law permiced in
resorting to force and detaining and interrogating Al Qasda members. 1 con-
tast, the Obama administration established more minimalist palicies, which
anthorized a narrowet scope of action than what international lsw permits, The
Obama approach improved telations with alties and defecred diffieult incer-
agency debates. But it also incurred costs by slowing the development of inter-
nationat law and making it more difficult for other states to incespret the prec-
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grappled with the swongest and clearest evidence supporting the U.S. view.
Tndeed, intellectual resources may be better spent not on the quesdon wherher
such objects are legitimate military targets, but on second-order questions
including how to apply proporsionality analysis and identify limiring principles
to guard against slippery slopes.
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[INTERNATIONAL LAW IN CHINESE COURTS DURING THE RISE
OF CHINA

By Congyan Cat*

1. INTRODUCTION

The number of countries in which domestic courts are actively engaged with major public
. affairs has increased markedly since the early 1990s. In many transitional states, in particular,
domestic cousts have ruled on great co nsticutional controversies, which influence the national
political process.' They have also taken an active role in the application of incernational law—
especially human rights treaties—and at times treat such treaties as a “New Standard of Civ-
ilization. " In pa:t'icula.t, domestic courts haveat times invoked international law in becoming
more agEressive toward the executive branch.? This trend has been one normative element
inspiring some theorists to propose a new ficld known as comparative international Jaw.* This
article highlights a different set of elements that become manifest in assessing the rapid overall
Hise in refexences to, and applicarion of; international law by couts in China in recent years.
While human rights treaties, 2 frequent focus of Western international lawyets when assess-
ing practices of national courts, have hardly beenap plied by Chinese courts (which leads Noll-
kaemper 10 place Chinese courts and the cousts of Afghanistan, Cuba, Iran, and Norch Korea
in a group that he derides as playing 00 role whatsoever in fulflling” the protection of the
international rule of faw?), Chinese courts bave significantly increased their applicaton of
international law over the past three decades, a trend that can be expected to accelerate. In con-
crast to existing research on the application of international law by Chinese cousts, which
focuses on pusely textual analysis or case description and, more importantly, fails to explore the
public policy underlying the courss’ structural application of international law,S this article -

* Professot of International Law, Xiamen University School of Law. Thisarticle s an »dditional contribution of
the Symposium: Eploring Comparative International Law published in the American Journal of International Law -
(Val.109, No.3, 2015). )

\ Spe generally, CONSEGQUENTIAL COURTS: JUDICIAL ROLES TN GLOBAL PERSPECTIVE (Diana Kapiszewski,
Gordon Silverstein & Roberc A. Kagan eds., 2013).

2 See Jack Donanelly, Human Righis: A New Standard of Choilization?, T4 INT'LASE. 1 (1 998).

3 Gy THE ROLE OF DOMESTIC COURTS IN TREATY ENRORCEMENT (David Sloss ed., 2009); SHARON
Waiit, THE ROLE OF NATIONAL COURTS N APPLYING INTERNATIONAL 1 ARIAN LAW (2014).

* See Symposium,,E;q)forin g Comparative Tntermational Law, 102 AJIL 467530 (2015); Anthea Roberts, C;'om-
parative Tusernational Law! The Role of National Courss it Creating and Enforcing Internasional Law, 60 INTL &
Comp. L.Q. 57 (2011).

5 ANDRE NOLLKAEMPER, NATIONAL COURTS AND THE [NTERNATIONAL RULE OF LAw 13, 55 (2011):
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(ERARSEANE 15 AR A R [DOMESTIC IMPLEMENTATION OF [MTERNATIONAL HUMAR
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THE EMERGING RIGHT TO DEMOCRATIC GOVERNANCE
By Thomas M. Franck®

Legitimacy in 1991 flows not from the barrel of a gun but from the will
of the people.

U.S. Secretary of State James A. Baker IIf

[ know what real democracy is, what democracy is worth,

A thivty-seven-year-old Soviel lieutenant colonel
who early on sided with antizoup forcost

1. INTRODUCTION: THE POWER OF DEMOCGRATIC LEGITIMACY

More than two centuries have elapsed since the signatories of the U.8. Declara
tion of Independence sought to manifest two radical propositions. The first is that
governments, instituted to secure the “‘unalienable rights’ of their citizens, derive
“their just powers from the consent of the governed.” We may call this the “demo-
cratic entitlement.' The second proposition, perhaps less noted by commenta-
tors, is that a nation earns “'separate and equa!'station" in the community of states
by demonstrating “‘a decent réspect to the opinions of mankind.” The authors of
the Declaration apparently believed that the legitimacy of the new Confederation
of American States was not made evident solely by the transfer of power from
Britain but also needed to be acknowledged by “mankind.” This we may perceive
as a prescient glimpse of the legitimating power of the community of nations.

For two hundred years, these two notions have remained a radical vision. The
purpose of this cssay is Lo demonstrate that the radical vision, while not yet fully
word made law, is rapidly becoming, in our time, a normative rule of the interna-
tional system, In the process, the two notions have merged, Increasingly, govern-
ments recognize that their legitimacy depends on meeting a normative expecta-
tion of the community of states. This recognition has led to the emergence of a
community expectation: that those who seek the validation of their empowerment
patently govern with the consent of the governed. Democracy, thus, is on the way
to becoming a global entitlement, one that increasingly will be promoted and
protected by collective international processes.

1I. THE VALIDATION OF GOVERNANGE

'Two recent events underscore this trend. The failure of the August coup in the
Soviet Union, an event of inestimable human, political and historic import, dem-
onstrates—for those sensitive to trends—that democracy is beginning Lo be seen
as the sine qua non for validating governance. While President Boris Yeltsin of the
Russian Republic and many Soviet citizens déserve primary credit for this

* Fditor in Chief, The author wishes to express warin appreciation to many members of the Board
of Editors for their helpful comments, as well as Paul Szasz, Robert Crouse, Gregory Fox, Dennis
Sughrue, and the members of my honors seminar at the NYU Center for International Studies.
Special thanks are due to the Filomen D' Agostine and Max L. Greenberg Research Fund of MNew York
University School of Law.

t NLY. Times, Aug, 22, 1991, at A1B, col. 6; and id,, Aug. 21, 1981, at AY, col. 1,

46




TOWARDS RELATIVE NORMATIVITY IN
INTERNATIONAL LAW?

By Prosper Weil*

1, The purpose of this article is to examine, even at the risk of magnifying
them somewhat for clarity, the potential dangers that some recent develop-
ments usually studied from other angles—the jus cogens theory, the distinction
between international crimes and international delicts, the concept of a rule
of general international law, the notion of obligation erga omnes—bring in
their wake for the future of international law as a normative system intended
to perform certain functions. '

I. PATHOLOGY OF THE INTERNATIONAL NORMATIVE SYSTEM

9. As an uncontroversial starting point, let us take the statement that
“public international law is the aggregate of the legal norms governing in-
ternational relations.””’ This shows that the concept of international law is
defined by both its nature and its functions. [is nature is to be an “aggregate
of the legal norms'’ thay dictate what its subjects must do (prescriptive norms),
must not do (prohibitive norms), or may do (permissive norms) and constitute
for them a source of legal rights and obligations. Its functions lie in *‘governing
international relations.”” International law is therefore al once a *'normative
order"’ and a “'factor of social organization.”'? These two facets are obviously
interdependent, Thus, while the emergence of international law as a “‘nor-
mative order” is due to the need to fulfill certain functions, it will not be
capable of actually fulfilling them unless it constitutes a normative order of
good quality. In other words, the capacity of the international legal order to
attain the objectives it was set up for will largely depend on the quality of its
constituent norms, There can therefore be no indifference in regard to any-
thing affecting international legal norms, since without norms of good quality
international law would become a defective tool.

The Structural Weaknesses

8. As everyone knows, the international normative system, given the spe-
cific structure of the society it is called on to govern, is less claborate and
more rudimentary than domestic legal orders—which, of course, does not
mean that it is their inferior or less “legal” than they: it is just different.

* Professor of Law, University of Paris,

This article i3 a modified and slightly expanded version in English of one published in 88 REV.
GiNFRALE DROIT INT'L PUBLIC 5 (1982). It appears by kind permission of the editors and
publisher of the Rewue Générale.

V1 P, GUGGENHEIM, TRAITE DE DROIT INTERNATIONAL PUBLIC 1 (2d ed. 1967): “le droil
intcrpational public est Fensemble des normes jurldiques qui régient fes relations interpationales.”

t{ C. ROUSSEAU, DROIT INTERNATIONAL PUBLIC 25-26 (1971).
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LAWYERS, JUDGES, AND THE MAKING OF A -
" TRANSNATIONAL CONSTITUTION

By Eric Stein*

Tucked away in the fairyland Duchy of Luxembourg and blessed, until
vecently, with benign neglect by the powers that be and the mass media,
the Court of Justice of the Furopean Communities has fashioned a con-
stitutional framework for a federal-type structure in Europe. From its
inception a mere quarter of a century ago, the Court has construed
the European Community Treaties in 2 constitutional mode rather than
employing the traditional international law methodology. Proceeding from
its fragile jurisdictional base, the Gourt has arrogated to itself the ultimate
authority to draw the line between Community law and national law.
Moreover, it has established and obtained acceptance of the broad principle
of direct integration of Community law into the national legal orders of the
member states and of the supremacy of Community law within its limited but
expanding area of competence over any conflicting national law.

The European judicial process, characterized by a symbiotic relationship
between national courts and the Court of Justice, is a complex dialectic
process—even more intricate than that of a divided-power national judicial
system such asina federation, A great variety of participants interact in a
number of fora, but the dominant groups are clearly the legal elite:

1. The judges of the Court of Justice, acting as a collegium.!

9. The Advocates General of the Court, “officers of the Court" assigned
the principal task of stating in 2 public session their personal, independent
opinion for the benefit of the Court, not unlike the Commissaires du
Couvernement at the French Conseil d'Etat.

3, The Lega) Service of the executive Commission of the Communities,
headed by the Director General, which determines the position of the
. Commission as plaintiff, defendant, or “amicus curiae” before the Court?

4, The Legal Counsel and Director General at the Council of Ministers
with his staff, performing corresponding tasks for the ministers and for the
complex committee system under the Committee of the Permanent
Representatives,

5. Lawyers in the national ministries and other offices ‘of the member
states, who advise their governments, and in effect formulate the positions

% OF the Board of Editors. T wish to acknowledge with appreciation the research assistance of
Sabine Hackspiel, Cologne University, LLM University of Michigan.

A version of this article was prepared as a contribution o a volume in honor of Prof, Dr.
Konrad Zweigert, Director of the Max Planck Institute for Foreign and Private International
Law in Hamburg.

1 No dissenting or other separate opinions are allowed.

* On the use of the term “amicus curiae” in this paper, see the penuitimate paragraph of note 3

infra:




FEMINIST APPROACHES TO INTERNATIONAL LAW

By Hilary Charlesworth, Christine Chinkin and Shelley Wright* -

I. INTRODUCTION

The development of feminist jurisprudence in recent years has made arich and
fruitful contribution to legal theory, Few arcas of domestic law have avoided the
scrutiny of feminist writers, who have exposed the gender bias of apparently
neutral systems of rules.” A central feature of many western theories about law is
that the law is an autonomous entity, distinct from the society it regulates. A legal
system is regarded as different from a political or economic system, for example,
because it operates on the basis of abstract rationality, and is thus universally
applicable and capable of achieving neutrality and objectivity.” These attributes

are held to give the law its special authority, More radical theories have challenged,
this abstract rationalism, arguing that legal analysis cannot be separated from the;
political, economic, historical and cultural context in which people live. Some!

theorists argue that the law functions as a system of belicfs that make social,
political and economic inequalities appear patural.® Feminist jurisprudence builds
on certain aspects of this eritical strai in legal thought.* It is much more focused
and concrete, however, and derives its theoretical force from immediate experi-

ence of the role of the legal system in creating and perpetuating the unequal

position of women.

There is no single school of feminist jurisprudence. Most feminists would agree’
that a diversity of voices is not only valuable, but essential, and that the search for,

or belicf in, one view, one voice is unlikely to capture the reality of women's
experience or gender inequality. “One true story” cannot be told, and the prom-
ise is of “the permanent partiality of feminist inquiry,”® As Nancy Hartsock has

¥ Senfor Lecturer, University of Melbourne Law School; Senior Lecturer, University of Sydney

Law School; and Lecturer, University of Sydney Law School, respectively. The first version of this :
paper was presented at the Australian National University's Interpational Law Seminar in May 1989.°

We thank Graeme Coss of the University of Sydney Law School for his excellent research assistance
and our colleagues Hilary Astor, Andrew Byrnes and Jenny Morgan, who all made very heipful
comments on our work in progress.

! Set, e.g., Olsen, The Family and the Marhe!, 86 Harvy. L. REv, 1497 (1983); Karst, Women's Constitu-
tion, 1984 DUXE L.J. 447; Lahey & Salter, Corporale Law in Legal Theory and Legal Scholarship: From
Classicion fo Feminism, 23.08000DE HALL L.J, 543 (1985); Scales, The Emergence of Feminist Jurisprie-

dence: An Essay, 95 YaLg L), 1373 (1986); Minow, The Supreme Court Ostober 1986 Term—Justice .

Engendered, 101 HARY, L. REV. 47 {1987); Grbich, The Position of Women in Family Dealing: the Austral-
ian Casz, 15 INT'L ], Soc. L. 309 (198%7); Bender, A Lawyer's Primer on Feminist Theory and Torl, 38 ].
LrgaL Epuc. 3, 20-30 (1988); Bartlets, Feminist Legal Methods, 103 Harv. L. REv, 831 (1990); R,
GRAYCAR & J. MORGAN, THE HIDDEN GENDER OF Law (1990},

? See generally D, N. MACCORMICK, LECAL REASONING AND LEGAL THEORY (1978); }. W. Harmis,

LeoAL PHILOSOPHIES (1980).

* E.g,, Gordon, New Developments in Legal Theory, in THE POLITICS OF Law 281 (D Kairys ed, 1982).

4 For a discussion of the major differences between feminist jurisprudence and the “liberal’ and
“ceitical” schools of jurisprudence, see West, furisprudencs and Gender, 56 U, Gur, L. Rev. 1 (1988); sex
alse West, Feminism, Critical Social Theory and Law, 1985 U, CHL LEGALF, 59; Palan, Towards a Theory
of Law and Patriarchy, in THE POLITICS OF LAW, supra note 8, at 294, 295-96.

5 5. HARDING, 'THY SCIENCE QUESTION IN FEMINISM 194 {1988); see also Bartlelt, supre note l,at

880-87.
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